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INTRODUCTION

Independence of the judiciary (also judicial independence) is the principle that the judiciary should be politically shielded from the legislative and the executive power. That is, courts should not be subjected to reprehensible influence from the other branches of government, or from personal or adherent interests.

Nations deal with the idea of judicial independence differently, through different means of judicial assortment, or choosing judges. One way to promote judicial independence is by granting life tenure or long tenure for judges, which ideally frees them to decide cases and make rulings according to the rule of law and judicial discretion, even if those decisions are politically unpopular or opposed by powerful interests. The officials of the judiciary should make sacrifices to maintain the independence of the judiciary and sustain the constitutional goals
In some countries, like in India, the ability of the judiciary to check the legislature is enhanced by the power of judicial review. This power can be used, for example, when the judiciary perceives that legislators are jeopardizing the constitutional rights such as the rights of the accused.

In the words of Churchill: “Our aim is not to make our judges wealthy men, but to satisfy their needs and to maintain a modest and a dignified way of life suited to the gravity, and indeed, the majesty, of the duties they discharge.”

INTERNATIONAL STATUTORY REGULATIONS
According to the Charter of the United Nations the peoples of the world affirm, inter-alia, their determination to establish conditions under which justice can be maintained to achieve International Co-operation in promoting and encouraging respect for human rights and fundamental freedoms without any discrimination. 
Whereas, Universal Declaration of Human Rights enshrines in particular the principles of equality before the law, of the presumption of innocence and of the right to a fair and public hearing by a competent, independent and impartial tribunal established by law. 
International Covenant on Economic and Cultural Rights and on Civil and Political Rights both guarantee the exercise of those rights, and in addition, the Covenant on Civil and Political Rights further guarantees the right to be tried without undue delay. The International Covenant on Civil and Political Rights ("ICCPR") states the fundamental rights that belong to human beings everywhere. Amongst the rights stated are those in the section which contains "Procedural Guarantees in Civil and Criminal Trials" 2 . Article 14.1 says, relevantly:

"All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law".

The seventh United Nations Congress on Prevention of Crime and the Treatment of Offenders, by its resolution, called upon the Committee on Crime Prevention and Control to include among its priorities the elaboration of guidelines relating to the independence of judges and the selection, professional training and the status of judges and the prosecutors. This was endorsed by the General Assembly resolutions in November 1985 laying down the ‘Basic Principles on the Independence of Judiciary’. 

Article III, Section 1 of the U.S. Constitution establishes that “the judges, both of the Supreme and Inferior Courts, shall hold their offices during good behaviour, and shall, at stated times, receive for their services, a compensation, which shall not be diminished during their continuance in office.”
The New Zealand judiciary, like its counterparts in other countries, recognises the importance of efficiency and value for money in the operation of the Courts and of providing assurance of this to the community".

INTERNATION JUDICIAL SYSTEMS

According to a new Transparency International report: Corruption undermines judicial systems worldwide, released on 25/05/07, the majority of people in nearly all Southeast European countries consider their judicial and legal systems corrupt. “When courts are corrupted by the greed or political expediency, the scales of justice are tipped, and ordinary people suffer. Judicial corruption means the voice of the innocent goes unheard, while the guilty act with impunity.”8 In its Global Corruption Report 2007: Corruption in Judicial Systems, TI distinguishes two categories of judicial corruption: political interference by the legislative or executive branch and bribery. According to a survey conducted between June and September 2006, the group said that the majority of respondents in 33 of the 62 countries polled described their national judiciary and legal system as corrupt. The report also stated that of the 8,263 people who had been in contact with the judicial system recently. More than one in ten had paid a bribe. The situation appears to be worst in Paraguay, where nearly 90% of the respondents have described their judiciary and legal system as corrupt. With less than 10% of Danes perceiving their judiciary as corrupt, Denmark is the cleanest of the 62 countries. In the SEE region, the percentage of people describing their country’s judicial and legal system as corrupt ranges between 54% in Greece and slightly over 80% in Macedonia, which is 4th on the list. About 78% of Croats consider their judiciary to be corrupt, placing the country 7th on the list. Bulgaria is 9th, Turkey is 16th and Albania is 26th. Next comes Romania, then Serbia as 29th and Greece is 31st. Within the region, Kosovo is the only territory where fewer than 50% of the respondents described the judiciary and legal system as corrupt.
In recent years, to clear backlogs in state courts, governments of different political persuasions in the Australian States, have resorted to the appointment of many acting judges. Busy legal practitioners and sometimes academics or retired judges agree to offer their services, in effect, part-time. Such appointments have practical advantages. Nobody doubts the integrity of the legal practitioners who have accepted appointment. But they run into serious problems of principle. The past Chief Justice of Australia (Sir Gerard Brennan) noted shortly before his retirement that "judicial independence is at risk when future appointment or security of tenure is within the gift of the Executive" .

MEANING OF JUDICIAL ACTIVISM
“A basic postulate of the rule of law is that ‘justice should not only be done but it must also be seen to be done’… Credibility in the functioning of the justice delivery system and the reasonable perception of the affected parties are relevant considerations to ensure the continuance of public confidence in the credibility and impartiality of the judiciary. This is necessary not only for doing justice but also for ensuring that justice is seen to be done.” “it is incumbent for each occupant of every high office to be constantly aware that the power invested in the high office he holds is meant to be exercised in public interest and only for public good, and that it is not meant to be used for any personal benefit or merely to elevate the personal status of the current holder of that office. Constant awareness of the nature of this power and the purpose for which it is meant would prevent situations leading to clash of egos and the resultant fall out is detrimental to public interest.”
The original legitimization of judicial action lies in the independent role of judge as an arbiter operating under the rule of law, judging conflicts, supervising and reviewing state actions, this new judiciary is activist, with new responsibilities in the field of law making and even policy making. New judiciaries like this, partly performing on the political platform, can no longer be totally shielded by judicial independence from public control and public accountability. If we want the rule of law values to be effective in a new setting, new forms of control and accountability for the judiciary may be warranted. Transparency, openness, a more efficient delivery of justice, and new forms of interaction between politics and judiciary are the modern buzzwords in debates on the accountability and legitimacy of non-elected organizations.
WHY INDEPENDENCE/ STEMMING CORRUPTION

Are judges above the law? Who will judge the judges? How do you make judges more accountable? The difficulty arises from the fact that the Independence of Judiciary is one of the most important pillar on which democracy lies. Rightly, the framers of our Constitution had this principle uppermost in their mind while they were creating the structures of the three most important organs of the state – the legislature, the executive and the Judiciary. The fear is that any move to create a mechanism to make the judges more accountable has the risk of interfering with the judicial independence. 

However, the Indian Constitution is also guided by the principle of check and balance. What it means is that power and responsibility is distributed between the three organs of the state in such a manner that each organ of the state keeps a check on the other and stops the other from transgressing its authority or working in a fashion which is opposed to or divergent from the purpose for which it has been created. Most of us know about the role played by judiciary when Indira Gandhi had imposed the Emergency in the country. In same manner the legislature and the executive have played important role on a number of occasions to persuade the other organ to do its duty in the rightful manner or prevent it from going the wrong way. It is here that we have a hope of finding some answer if the judiciary on its own does not to find a remedy to the malady of corruption. However, it is not a very healthy method to root out the problem which the judiciary is facing today as it may lead to host of other problems.

PUBLIC CRITICISM
Although there have certainly been cases of judicial weakness, partiality, cowardice and corruption (symbolised most vividly by Judge Roland Freisler who did Hitler's bidding) there have been many more cases of judicial integrity, courage and principled conduct. The real test comes when judges are led by their understanding of the law, the findings on the facts and the pull of conscience to a decision which is contrary to what the other branches of government or other powerful interests in society want. Something different from what "the home crowd" wants. That is when judicial independence is put to the test.

The other aspect relates to the public criticism regarding the functioning of judiciary. The public criticism includes among others, the delay in disposal of cases; unsatisfactory judgments and creeping corruptions in some quarters. The judiciary cannot afford to be indifferent to these criticisms. The cost of providing justice is like other calls on the public revenues. All persons and departments who utilize the public revenue are accountable to the public. The judges cannot be an exception to this recognized principle. They are equally accountable for their acts and omissions both on the Bench and off the Bench. It is therefore, necessary for the judges, individually and collectively, to ensure that no criticism is leveled against them or against the system.

“Misbehavior by any judge, whether it takes place on the Bench or off the Bench, undermines public confidence in the administration of justice and also damage public respect for the law of the land, if nothing is seen to be done about it, the damage goes unrepaired.”
JUDICIAL ACCOUNTABILITY

One aspect of judicial independence which is often overlooked is that judges must also be independent from each other. A proper system of judicial administration will provide for presiding judges and court officials to organise the business of the members of courts and tribunals efficiently, economically and justly as between different members. But in the performance of the central role of decision-making, a member of a court or tribunal will not be independent if he or she can be directed by a superior colleague on how to decide a matter. Nor will the judge enjoy independence of mind if he or she can be effectively removed from the performance of the judicial function by the simple expedient of rostering the judge off work. If that were to become common, the court or tribunal in question would not be constituted in accordance with law. The formal procedures for discipline and removal from office would then be set at naught.

In many states, the threat to judicial independence will not lie in direct confrontation between other branches of government and other powerful interests (on the one hand) and the judiciary (on the other). There are countries of the world where judges and lawyers are intimidated, oppressed and prevented from performing the duties necessary to their offices and even killed for doing their duty. Those in doubt should read the Annual Reports of the Centre for the Independence of Judges and Lawyers established by the International Commission of Jurists, titled Attacks on Justice. Those reports collect, and annually review, the case studies which are assembled in Geneva relating to attacks on judges and lawyers. Those attacks can range from brutal intimidation and murder to much more subtle and insidious interventions by the state and other powerful interests designed to reduce the independence of mind and action of the members of courts and other tribunals.
ACT WITHIN LIMITS

There will be no crisis to the judiciary if the legislative acts within its limit. Litigants, including various authorities and Governments, should accept the words of the judiciary as the final one in case of disputes.

At the same time, there have been instances when the judiciary has overstepped its limits to direct the legislature to make a law. If each individual and authority follows a ` line of control' as regards its functioning and acts within the realm of law, crisis can be avoided

SUGGESTIONS

1. Periodic increase in remuneration of the judges and other judicial staff.
2. Permanency in office for judges of good behavior, physical and mental capability.
3. A more standardized and stringent process for judicial impeachment of tainted judges.

4. Inducting ‘rule of law’ values for transparency, effectiveness and openness of judges.

5. Enhancement of powers of Judicial Review and widen the scope of Judicial Activism.

CONCLUSIONS

A special obligation to defend judicial independence falls on judges and lawyers not because of self-interest but because they are aware of the history and purpose of judicial independence and the myriad of ways by which it can be attacked by powerful interests, public and private. In recent times attacks by governments and politicians who should know better, spurred on by a media avid for entertainment and conflict and by powerful sectors in society unused to being thwarted, have become much more vocal than they were in earlier times 54 The chief challenge is to spread the influence of Art 14.1 to those countries which have never really enjoyed a culture of competent, independent and impartial tribunals established by law. That is a challenge to which the International Bar Association and the International Commission of Jurists should jointly commit themselves.
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