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Domestic abuse in marriages involving immigrants to the U.S. is a serious problem. Experts estimate 60 percent of all immigrant wives in America are abused by their husbands. And the crisis is not confined to immigrants of any one place or ethnicity. In cities large and small across America, foreign-born women from all over the world face regular abuse. One survey conducted by the government found that over half of the married Korean women in the U.S. have been battered by their husbands while another, courtesy of Georgetown University, found that half of the Latina women married in America face more abuse than they did in their home countries. Needless to say, women from places as diverse as South Asia, Africa, and Europe deal with oppressive husbands, be they American Nationals or of any other countrty, on a daily basis.

A woman's right to protection from spousal abuse has developed in the U.S. over the past 50 years while at the same time attitudes towards immigration have hardened. Countless women now find themselves in what they view as an impossible situation. They, like millions of American women, suffer domestic abuse, violent or otherwise, and would like to escape a bad situation. But unlike their fellow sufferers, they are either not citizens or their lawful residency in the United States depends on their husband's cooperation. Often they feel they have nowhere to turn. 

Oppressed by their spouses, miserable at home, and lacking independent permanent legal status in the United States, many battered immigrants refuse to report their tormentors. A break from their husbands coupled with a visit to the authorities, after all, could threaten their and their husband's immigration status and cause subsequent deportation. And so the women remain in hiding, unaware that provisions in the Violence Against Women Act (VAWA) and the Immigration and Nationality Act (INA) protect them from government punishment and make independence, along with legal residence in America, a very real possibility. 

Under the Violence Against Women Act, for which the immigration related laws are set  forth in 8 USCA 204 (a) and the pertinent regulations are set forth in 8 CFR sec. 204,  passed in 1994, and amended in the years since, the battered spouses and children of U.S. citizens or permanent residents may petition for their own permanent residency, bypassing the common custom of petitioning through their spouse. Indeed, the immigration provisions of the VAWA allow battered immigrants to take action toward becoming permanent American residents without informing their abusive spouses. According to the government, the provision is in place for the safety and independence of the victim. 

There are, of course, a number of criteria required of women (and children) seeking permanent residency independently of an abusive spouse. For example, the abuser absolutely must be a U.S. citizen or a Lawful Permanent Resident himself. Although abuse is a serious problem in relationships where neither husband nor wife is a citizen or permanent resident of America, there is little in the VAWA to address the issue. Also, although it may seem obvious, the self-petitioner must be married or have been married to the abusive spouse within two years of filing for permanent residence. Committed relationships between non-married couples do not qualify. 

As far as children are concerned, they may file for permanent residence independently or may be included as derivative beneficiaries by parents seeking permanent residence. A third, less common option, is that a parent file on behalf of their child, but not necessarily themselves. At this point, it is probably best not to discuss the complete mess that would be the subsequent custody dispute, but suffice it to say that wives are not the only ones covered by this provision of VAWA. 


Women seeking permanent residence independently must also be able to prove that the battery in question took place within the United States or, if not, that the abusive husband was a uniformed representative of the U.S abroad. This, of course, excludes women who were subjected to abuse in their home countries before coming to the U.S. and in theory prevents women from obtaining U.S. residency without ever spending significant time in the country. 

Interestingly, the law allows for “extreme cruelty” as well as battery as a cause of independently seeking permanent residence. As a result, actual physical violence may not be necessary to prove that a marriage was abusive and to justify sidestepping the traditional channels of obtaining a green card or other form of long-term, legal immigration status. This speaks directly to situations where husbands employ forms of emotional and psychological abuse in order to keep their wives in constant dependence. It also opens the door to allegations between husband and wife that in many cases could come down to who seems more trustworthy, for lack of any other witnesses. 

Finally, self-petitioning wives must be able to prove that they are of good moral character and that they entered into their marriages in good faith, rather than as a means of obtaining permanent U.S. residence or citizenship. In past generations, the requirement of good moral character was used to exclude leftists, gays, and various other groups deemed undesirable by those in power in the U.S. government. Since then, it has taken on the life of a sort of criminal background check, with some crimes deemed less serious than others in determining moral character. In terms of proving that a marriage began in good faith, it is difficult to prove that one did not. However, relationships where wives live with their husbands, in some cases have children, and are routinely abused, whether physically or otherwise, bear little resemblance to sham marriages entered into solely for immigration benefits, where spouses only occasionally see each other and often lead separate lives.  


The nuts and bolts of self-petitioning are actually quite simple. Applicants must fill out a simple form (USCIS I-360), send it to Vermont along with about $100, and wait for up to two years as the case works its way through the American bureaucracy. In the meantime, almost all applicants who have their initial petition approved benefit from “deferred action” on their immigration status, meaning that they will not be deported, and are granted employment authorization, allowing them to get jobs legally and become economically self-sufficient. At that point, the adjustment to permanent resident status begins, another form (I-485) is filed, and the wait begins for a visa number and other relevant documentation paving the way for stable immigration status.

So how did we get here and why do thousands of battered immigrant women continue to suffer when American law essentially protects them? The answer to that question varies on a case by case basis, but several factors tend to be in play when an immigrant woman is subjected to abuse by her more socially-integrated husband. The first and most important is the immigration status of the couple, the husband holding citizenship or permanent residency as the woman exists in a sort of gray area, dependent and unsure of her legal status. Language also plays a major role, since a woman who is unable to communicate in English will likely have trouble learning her rights and actively following her immigration proceedings. Culture can also lead to women tolerating practically intolerable living conditions in America, since many of their native countries do not afford the same rights to women as the United States. But ultimately, the issue often boils down to fear. 

In most cases involving immigrant marriages, husbands and wives petition for legal residency on behalf of their spouses and children. Even in a perfect marriage, the citizen or permanent resident usually takes the lead in handling documents and putting their spouse on the road to becoming a long-term American resident. But in some abusive relationships involving immigrants, husbands never launch such a petition. Instead, they hold the threat of deportation over their wives' heads, restricting movement, snubbing out any independent social life, and maintaining a pattern of abuse. Defy me, they warn, and you will pay for it.

There are a number of tactics abusive husbands use to control and confine their immigrant wives. Physical abuse is a part of the equation, but it is often coupled with emotional and psychological pressure. In effect, women find themselves held hostage, disallowed from making their own friends, learning the language, getting certain jobs, and forming any independence. Perhaps as citizens they would seek divorce, or at least separation, and attempt to move forward with their lives. But for women lacking independent legal status in the U.S., leaving a husband behind seems an almost unthinkable solution, especially when that husband vows to maintain his control and nip any signs of resistance in the bud. 

The law has a significant number of supporters, primarily from women's rights groups. Organizations such as the Family Violence Prevention Fund, the Immigrant Women Program of Legal Momentum, and ASISTA Immigration Assistance Project publicize and promote the issue. In addition, politicians such congresswoman Jan Schakowski of Illinois, who called legal immigration status “paramount for bettered immigrant women,” have thrown their support behind the issue. One of the strongest proponents of independent paths to permanent residency has been lawyer Kavitha Sreeharsha, who wrote the following in an op-ed that strayed at times from the strict issue of self-petitioning by battered spouses:

"Immigrant women need independent access to legal immigration status. Any other approach increases vulnerability to abusive spouses, employers, or family members who control their access to legal immigration status and financial support.”

But with that said, there are still hurdles to clear. Most pressingly, many immigrants still fear interacting with government officials because of shaky immigration status. Although most police and sheriffs pay little attention to immigration status when handling crimes, recent legislation banning cities from offering “sanctuary” to undocumented or otherwise extra-legal immigrants has only served to increase tension and mistrust.  And according to a study published by AYUDA Inc., some judges and law enforcement officials have in fact reported victims of domestic violence to the INS in the past. In order to prove an abusive relationship, women usually require confirmation by police or doctors. Fear of confronting either severely limits the chances of establishing that battery or other abuse has taken place, and torpedoes any movement towards independently obtaining permanent residency in the U.S. 

Along with unease regarding the American government, the battered immigrant spouse of a citizen or permanent resident may also fear the reaction of her husband as the self-petition works its way from desk to desk behind closed doors. Simply breaking with a husband is a traumatic experience for the women who do so, but breaking with a husband who in some cases shapes and controls day-to-day life, and issues threats should that order be disturbed, can be terrifying. There is also the chance that a legitimate petition could be denied, meaning that a battered woman must bear the weight of defying her husband while also being forced to return to her home country. With that in mind, many women may opt to stay the course, brutal as it may be, rather than stake everything on paperwork and optimism in a foreign country that treats cases from a dispassionate distance. 

Language barriers also continue to exist, despite the impressive efforts of many immigrants to learn English in less than ideal settings. Paperwork, face-to-face communication, and broader cultural understanding all depend at least in part on a command of the language. Government forms are often translated into Spanish, clearly benefitting hundreds of thousands of immigrants, but translations to other world languages are often lacking or absent entirely. Kept in relative isolation, many immigrant women are plainly unaware of the American cultural and behavioral standards required of their spouses. And with a massive gap between their language skills and those of the people who could help or inform them, steps forward pose a significant challenge.

Legal fees, if necessary, could also pose a problem for women seeking independent permanent residency and needing to prove they have been battered or abused. The initial form required to self-petition is fairly simple and straightforward, but eventually battered women must bring some sort of evidence to bear against their husbands, who as permanent residents or citizens do not face the threat of deportation and who usually have jobs allowing them to fund a legal battle. There is no easy solution to the problem, since it would be wrong for women who have not been battered or abused to exploit VAWA for personal gain in defiance of basic American immigration law. But it would also be wrong for women to suffer unhappy lives because they lack the confidence or funds to take their husbands to task and seek their independence. Hopefully, with time, the process of self-petitioning for permanent residency will continue to improve, and will leave no women behind.

There are, of course, no simple solutions to the problem. But the legal community can help. For example, both the government and independent rights groups can work within immigrant communities or among immigrant organizations to spread the word about what the law says and what it means for individual women. Training women who will then train and help other women will go a long way towards promoting equality and opening the channels in place to counteract domestic abuse and the battery of women. Also, though mundane advice, immigrant women married to U.S. citizens or permanent residents should always have copies of their important documents and information on hand. In a country like the United States, where almost everything of value is written on a piece of paper, having access to those items will empower women immeasurably. If an abusive husband holds the key to a woman's legal existence in the U.S., he can do what he pleases to her. But if she has access to a sliver of self determination, the dynamic begins to change.

The United States has always been a country of untidy immigration, regardless of what those on the American right would like you to believe. For centuries now, people have crossed oceans, rivers, and deserts to seek a future in the country. Often, the motives are economic, often they are religious, and sometimes the reasons are as simple as the love between two people. But being a part of America is about more than making money, or worshiping in a particular way, and so on. It is also about having individual rights and the ability to chart your own course. And in the U.S., despite many hiccups both past and present, those rights extend to women. If we accept a society populated by second class citizens who live sandwiched between the dual fears of husband and government, then we need not address the issue of independent petitions for permanent residency on the part of battered spouses. But if we seek to extend the rights and values that guide America to all of its residents, then the importance of the issue is clear and the need put the law into regular practice is indisputable. 
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