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In the struggle to establish the right to a healthy environment as a fundamental human right, we as progressive democratic lawyers need to examine afresh the new possibilities that are opening up outside the traditional battleground of the courtroom.  These include multi-party mediation, arbitration and other fast-track alternatives to the relatively expensive and lengthy two-party adversarial proceedings with which we are more familiar. 

In the early days of international environmental law, international adjudications established the principles which form the bedrock of international environmental law.  Classic examples include Corfu Channel (U.K. v. Albania), ICJ Reports 4 (1949); Trail Smelter Arbitration (United States v. Canada) 3 UN Reports of International Arbitration Awards 1905 (1941); Behring Sea Fur Seals Arbitration (Great Britain v. United States) 1 Moore’s International Arbitration Awards 755 (1893); and the Nuclear Tests (Australia and New Zealand v. France) cases
.  

Today, environmental disputes arise with increasing frequency in international, regional and domestic jurisdictions.  The past three decades have seen a proliferation of agreements which seek to regulate the conduct of states towards each other and the environment we share.  Many of these agreements have established dispute resolution mechanisms.  This paper considers some of the principal international dispute settlement bodies to which parties have had recourse in seeking to resolve environmental problems and offers some suggestions for ways in which these mechanisms can be used to advance the struggle to establish the right to a healthy environment as a fundamental human right.

1.  The International Court of Justice

Of the fifteen cases currently pending before the International Court of Justice (ICJ) in The Hague, five arise out of cross-boundary river disputes
 or challenges to maritime navigation.  A threat by Lebanon’s environment minister to take Israel to the ICJ over a large oil spill caused by Israel Air Force’s bombing a power station in 2006 does not appear to have materialised.  This leaves Pulp Mills on the River Uruguay (Argentina v Uruguay), which is generally considered to be the first predominantly environmental suit to reach the ICJ.  Although the Court set up a specialised Chamber for Environmental Matters in 2003, it remains idle, most probably because only Signatory States have standing to litigate before the ICJ and many environmental issues are seen as being too urgent to be left to its lengthy and cumbersome schedule.
2.  The World Trade Organisation 

From an environmental standpoint, the WTO’s dispute settlement procedure is an improvement on the GATT panels which preceded it.  Under the old GATT rules, in the Tuna/Dolphin cases, the extraterritorial impact of U.S. environmental legislation against importing tuna caught in ways harmful to dolphins was declared a restriction on trade.
  

By contrast, the WTO’s Dispute Settlement Body (DSB) and its Appellate Body, both established in 1994, have given extraterritorial effect to environmental legislation.  The DSB is made up of all the WTO’s members and serves as a mediation forum.  Parties may ask the DSB to convene an ad hoc panel, decisions of which become binding once adopted by the DSB.  Appeals on legal issues arising from these decisions go to the Appellate Body.  Environmental and natural resources disputes before the DSB include:  

(i) European Communities — Measures affecting asbestos and asbestos-containing products (2001),
 was a case brought by Canada against France.  Both the panel and the Appellate Body rejected Canada's challenge to France’s import ban on asbestos and asbestos-containing products.  

Under Article III of GATT, requiring countries to grant equivalent treatment to like products, the DSB panel held that France wrongly discriminated between asbestos and asbestos substitutes (“like products”) and that health risks were not a relevant factor in considering product likeness.  However, it upheld France’s right under Article XX(b) “to protect animal, human, plant life or health.”
 

On appeal, the Appellate Body upheld the decision but went further than the DSB panel, reversing the finding that health risks were not a proper consideration in determining product likeness.
  WTO members are thus permitted to protect human health and safety at the level of protection they deem appropriate.
(ii) United States — Import Prohibition of Certain Shrimp and Shrimp Products (1998, 2001), the “shrimp-turtle” case.
 India, Malaysia, Pakistan, Thailand and the Philippines challenged the extraterritorial application of U.S. endangered species legislation which required Turtle Excluder Devices to be used wherever there was a likelihood that shrimp harvesting would adversely affect sea turtles.  The Appellate Body ruled that governments have every right to protect human, animal or plant life and health and to take measures to conserve exhaustible resources. The U.S. lost the case before the DSB panel because it applied its import measures in a discriminatory manner.  

In a two-step analysis, the Appellate Body ruled that Article XX of GATT permits exceptions to trade rules for certain environmental reasons and the U.S. measure met the provisional requirements of Article XX.  It held that regulations must relate “to the conservation of exhaustible natural resources,” and that living resources: “are just as ‘finite’ as petroleum, iron ore and other nonliving resources.”
 The Appellate Body invoked CITES in concluding that turtles constitute exhaustible resources.
 

Where the U.S. domestic legislation failed to meet WTO requirements was in applying “a rigid and unbending standard”
 which unjustifiably discriminated against exporting WTO members and failed to take into account different conditions in the territories of other Member States.
  The U.S. had earlier entered into negotiations and concluded a multilateral agreement with several Latin American Member States, allowing a phased implementation of measures to protect sea turtles.  The Appellate Body held that the U.S. government’s unwillingness to negotiate similarly with other members was discriminatory and unjustifiable under the chapeau of Article XX.

The importance of this case from the standpoint of international environmental law lies as much in what the Appellate Body did not decide as in what it decided.  It expressly held:

“In reaching these conclusions, we wish to underscore what we have not decided in this appeal. We have not decided that the protection and preservation of the environment is of no significance to the Members of the WTO.  Clearly, it is.  We have not decided that the sovereign nations that are Members of the WTO cannot adopt effective measures to protect endangered species, such as sea turtles.  Clearly, they can and should.  And we have not decided that sovereign states should not act together bilaterally, plurilaterally or multilaterally, either within the WTO or in other international fora, to protect endangered species or to otherwise protect the environment.  Clearly, they should and do.”

In a procedural development of potential future importance for progressive lawyers and NGOs such as Greenpeace and Friends Of the Earth, the Appellate Body also noted that WTO panels may accept “amicus briefs” (friends of the court submissions) from NGOs or other interested parties. 

(iii) United States — Standards for Reformulated and Conventional Gasoline (1996).
 Venezuela and Brazil challenged the extraterritorial impact of legislation that imposed stricter requirements on imported gasoline than on domestic U.S. producers.  This case affirmed the right of the US to adopt the highest standards to protect its air quality so long as it did not discriminate against foreign imports. The US lost the case because it discriminated against the petitioners.

A significant feature of this case was the relative speed with which it was conducted and ultimately resolved.  Venezuela submitted its complaint only days after the WTO and its dispute settlement procedure came into existence.  12 months later the Dispute Resolution panel completed its final report, also in relation to Brazil, which had joined the case and filed its own complaint in April 1995.  The U.S. appealed the panel’s report and the DSB adopted the Appellate Body’s report in May 1996, only 14 months after the originating complaint was filed.  The agreed period for implementing the resolution was 15 months after its adoption (August 1997); the parties’ negotiations continued under monitoring by the DSB; the U.S. submitted status reports on the progress of implementation and a new, non-discriminatory regulation came into force in the U.S. on schedule in August 1997.

3.  Permanent Court of Arbitration

Environmental and natural resources disputes have come before the Permanent Court of Arbitration (PCA).  For example, in Barbados v. Trinidad and Tobago (11 April 2006), pursuant to Annex VII of the U.N. Convention on the Law of the Sea (UNCLOS), in February 2004 Barbados referred its dispute with Trinidad and Tobago over kingfishery rights to the PCA, asking the Arbitral Tribunal to delimit the Exclusive Economic Zone and Continental Shelf between the two island states.  After exchanges of pleadings, eight days of hearings were held in October 2005 and the Tribunal delivered its unanimous 116 page award in April 2006.

This was the first natural resources case heard by the PCA dealing with a maritime boundary dispute under the UNCLOS Arbitration clause, which the parties chose in preference to Convention’s own International Tribunal on the Law Of the Sea procedure (ITLOS).

4.  International Tribunal on the Law of the Sea (ITLOS)

In the Southern Bluefin Tuna cases
, Australia and New Zealand brought separate challenges to Japan’s unilateral fishing programme.  All three countries are parties to the 1993 Convention for the Conservation of Southern Bluefin Tuna
 but they could not agree on a total allowable catch (TAC).  ITLOS issued provisional measures asking all parties to revert to the quotas in force before the dispute arose and urging the precautionary principle, in the absence of scientific certainty.  Eventually, however, the Tribunal decided it lacked jurisdiction on the merits,
 leaving the parties no option but to resume negotiations among themselves pursuant to the Convention.  The negotiations were ultimately successful
 but the inability of the Tribunal to resolve the matter highlights the limitations of litigation in certain environmental disputes.
5.  Kyoto Compliance Committee

Kyoto’s Compliance Committee was set up in 2006 and has been described as “[t]he most elaborate procedure devised to date” under an international environmental agreement.
  It has most of the attributes of a judicial procedure, establishing conditions for admissibility of complaints, procedural guarantees, an appeals procedure and possible consequences for a finding of non-compliance. “All in all,” writes Professor Klabbers, “the result is an elaborate, complex structure, which gives the impression of a judicial organ dressed in political (or bureaucratic) garb.” 
  The Committee’s work to date has consisted largely of receiving reports by signatory states and issuing rebukes to those states that have failed to file their reports in a timely fashion.  However, it demonstrated that it can serve as more than a monitoring body when in 2008 it suspended Greece from trading carbon credits due to that country’s failure to reliably observe and measure GHG emissions.  Greece was ordered to develop a new system of measuring emissions and submit it to the panel within three months, after which Greece’s continued compliance would be supervised by a team of international experts.  As a result, Greece prepared a report how on it will ensure future compliance with its obligations, the Compliance Committee has approved the report, and Greece is again in compliance with the Protocol. 
One role for environmental lawyers and NGOs in monitoring compliance under Kyoto is shown by the action taken by Friends of the Earth International, Friends of the Earth Canada and the Climate Justice Programme in submitting a complaint against Canada for failing to submit its report on demonstrable progress as required by Kyoto.  Their complaint was filed with the UNFCCC Secretariat in Bonn in October 2006
 and similar action to that taken against Greece was considered by the Committee.  However, following a hearing at which the Canadian government made representations, no further action was deemed necessary.  
6.  How NOT to win a Multifaceted Dispute Resolution – Avoiding the MOX Paradigm
If the Kyoto and ITLOS procedures are complex, then “complexity” hardly begins to describe the proceedings involving Ireland’s challenge to the discharge of radioactive liquids into the Irish Sea from the UK’s Sellafield MOX (mixed oxide fuel) plant.  As Professor Romano has noted: 

“Since it is quite common for a particular dispute to touch on more than one treaty (and environmental disputes, being multifaceted, are particularly prone to do so), and because a given act of a state may violate obligations under more than one treaty … exogenous dispute settlement clauses and institutions provide for a much larger array of means to which states, perhaps unsurprisingly, increasingly resort.”
  

The MOX case exemplifies this tendency as this jurisdictional dispute has involved lengthy legal international and regional proceedings before a variety of legal fora: 

(i) The OSPAR Convention for the Protection of the Marine Environment of the North-East Atlantic.  The Irish Government, concerned about radioactive discharges from Sellafield started proceedings in June 2001 and the OSPAR Tribunal issued its award in July 2003.  Ireland lost its bid for access to certain data withheld by the UK as the Tribunal deemed it was not “environmental information.”  However, the Tribunal held that Ireland has a right under the OSPAR Convention to access to information on the marine environment and that the UK has an obligation to provide such information. 

(ii)The PCA Arbitral Tribunal procedures under Annex VII of UNCLOS.  In October 2001, following the UK’s decision to proceed with its plans for the MOX Nuclear Plant, Ireland also took the UK before a PCA Arbitral Tribunal under UNCLOS.  This action related inter alia to the inadequacy of the environmental impact assessment for the Project. The PCA hearings began in June 2003. However, the E.U. Commission intervened to assert that the case was more appropriate to matters of E.U. competence rather than UNCLOS, so the Artibral Tribunal postponed hearing of Ireland’s substantive case to permit resolution of the E.U.’s claim of jurisdiction.
The UNCLOS Tribunal agreed to hear Ireland’s application for provisional measures pending hearing of the substantive case, and on 24 June 2003, issued a Provisional Measures Order which made provision for a review by Ireland and the UK of the mechanisms for inter-Governmental notification and co-operation. This Order has led to increased cooperation between Ireland and the UK on nuclear related matters. 
(iii) The European Court of Justice.  Meanwhile, the European Court held that Ireland, by instituting proceedings against the UK under UNCLOS, had failed to fulfill its obligations under Community law.  The May 2006 Judgment also established that certain provisions of UNCLOS form part of the E.C. legal order and that the European Court of Justice has jurisdiction to determine disputes on their interpretation and application.
Eight years after international legal action was initiated, it is not clear today whether it has reached a satisfactory conclusion.  The best that can be said is that the parties are now sharing information and, according to the Irish government’s Department of Environment, Heritage and Local Government, the two governments are continuing to seek to resolve their disagreements by diplomatic means with the assistance of the good offices of the European Commission.  The British government now acknowledges that Ireland is a major stakeholder with a right to consultation in relation to decisions to be taken by Britain’s Nuclear Decommissioning Authority, Committee on Radioactive Waste Management and the UK Energy Review.
  However, the case highlights the danger that obstructionist tactics, forum shopping and jurisdictional disputes can waste precious time and expense while the important central issue – the risk of radiation pollution to marine life and island populations – gets lost at sea.
7.  Regional Trade Agreements

Some regional trade agreements, such as NAFTA, contain their own arbitration provisions.
  U.S. companies have used these to challenge certain Mexican and Canadian environmental measures.  In most cases, domestic regulations have been upheld but in two the measures were held to be protectionist rather than truly environmental in nature:  

(i) In Metalclad Corporation v. United Mexican States, ICSID (2001),
 before the World Bank’s International Centre for the Settlement of Investment Disputes (ICSID), a Mexican state environmental regulation was held to have interfered with the claimant’s right to operate a hazardous waste landfill and constituted an illegal expropriation in violation of NAFTA Article 1110.

(ii) S.D.Myers v. Government of Canada (2001)
 involved a challenge by a U.S. company to the Canadian government’s ban on exporting polychlorinated biphenyl (PCB) wastes.  Without the PCB wastes, the claimant alleged that it would cease to be economically viable.  Noting that before the claim had been filed, Canada’s PCB industry had lobbied its government to ban PCB waste exports, the NAFTA arbitration tribunal ruled that the ban was based on the intent to “protect and promote the market share of enterprises that would carry out the destruction of PCBs in Canada and that were owned by Canadian nationals.”
  The ban was declared protectionist, rather than environmental, and the tribunal ruled against Canada.

(iii) NAFTA provides an interesting example of the potential for increased participation by environmental lawyers and NGOs in what are generally closed proceedings under Chapter 11.  In Methanex v. United States (2001), a NAFTA arbitration panel agreed for the first time to accept an amicus brief filed by an NGO.  

The Arbitral Panel reviewed the WTO’s approach in Hot-rolled Lead and Carbon Steel (European Communities v. United States), where amicus briefs were accepted and considered.
  It decided that the general scope of Article 15(1) of the UNCITRAL Arbitration Rules gave it the power to accept written amicus curiae submissions.  Having determined this, it deferred to a later date the decision whether, on the specific facts of the case, such submissions would in fact assist it in determining the award.

8.  Bilateral Investment Treaties

In Aguas del Tunari S.A. v Republic of Bolivia,
 and Metalclad Corporation v. United Mexican States,
 bilateral agreements between states and foreign corporations were referred to international arbitration through ICSID.  The usefulness for parties of this procedure is perhaps best demonstrated by the fact that ICSID’s current docket of recently filed pending cases lists 125 such disputes under arbitration.
  Arbitration proceedings generally have the advantage that they tend to be concluded more speedily, with greater finality and at lesser expense than full-blown court cases.

The WTO mechanisms are generally used by TNCs and other major corporations rather than progressive lawyers.  In such cases, the role of the progressive lawyer will be to identify tactics both inside and outside the dispute resolution procedure that will advance the cause of the poor and disadvantaged.  In Aguas del Tunari S.A. v Republic of Bolivia, under pressure from the World Bank, in 1999 Bolivia contracted with International Water, a subsidiary of Bechtel, for it to take over water supply to Cochabamba, the country’s third largest city.  In an economy where the minimum wage was $100 a month, water prices soared to $20 a month.  Street conflicts erupted and a number of people were reported killed.  Bechtel withdrew from Bolivia and sued the government for between US$25 and $50 million.  However, in January 2006 Bechtel dropped its claim as a result of a worldwide campaign of protest and the resulting negative publicity.

9.  Human Rights Agreements

Two cases currently pending before the Inter-American Commission on Human Rights illustrate another forum in which environmental issues can be litigated.   

(i) San Mateo Tailings case.  In 2004, the IACHR accepted a request from the Centre for International Environmental Law (CIEL) for precautionary measures to protect the life and health of members of the San Mateo community in Peru who are affected by toxic waste from mining operations.
  This led to the removal of the toxic waste that had been dumped in the community and constitutes a landmark ruling on the connections between environmental rights and human rights.  CIEL has documented, inter alia, violations of the civil and political rights to life, personal integrity and the rights of the child.
 

The IACHR in November 2005 requested Peru to take measures to safeguard the lives and personal integrity of members of the San Mateo community; to initiate a public health assistance programme; to prepare immediately an environmental impact study required for the removal of toxic waste; and on completion of the study, to initiate removal of the tailings dump.  Although the government of Peru responded quickly to remove the dry waste by truck, the necessary specialised health care is not fully in place; remediation of living conditions in the area has not been adequately implemented; the special health needs of children affected by the contamination have not been properly addressed; and no compensation has been paid to the community for personal injury and property damage.

The case therefore continues.

(ii) In Petition to the Inter-American Commission on Human Rights seeking relief from violations resulting from global warming caused by acts and omissions of United States,
 the Inuit Circumpolar Conference petitioned the IACHR, requesting “relief from human rights violations resulting from global warming and climate change caused by acts and omissions of the United States.”
  The petition asserts that: “Nowhere on Earth has global warming had a more severe impact than the Arctic,” and that that the United States is obligated to protect the rights of the Inuit by its membership in the Organization of American States and its acceptance of the American Declaration of the Rights and Duties of Man: 

“The impacts of climate change, caused by acts and omissions by the United States, violate the Inuit’s fundamental human rights protected by the American Declaration of the Rights and Duties of Man and other international instruments. These include their rights to the benefits of culture, to property, to the preservation of health, life, physical integrity, security, and a means of subsistence, and to residence, movement, and inviolability of the home.”

Further violations enumerated in the petition include the right of the Inuit to use and enjoy their traditional lands; to enjoy their personal property; their right to health and life; their rights to residence and movement and the inviolability of their homes; and their right to their own means of subsistence.   The petition asks the Commission to make an onsite visit to investigate and confirm the harms suffered by the Inuit; to hold a hearing to investigate the claim; to declare that the United States of America is internationally responsible for violations of rights affirmed in the American Declaration of the Rights and Duties of Man and in other instruments of international law; and to implement remedial measures.
 

The petitioners presented testimony in support of their petition at hearings of Inter-American Commission Washington DC in 2007.  The case remains under review.
10.  Multilateral Environmental Agreements

The Basel Convention: Ivory Coast Toxic Waste Dumping Litigation

A current example of litigation arising from a multilateral environmental agreement concerns the illegal dumping of toxic waste in violation of the Basel Convention’s ban on the shipping of hazardous waste from rich to poor countries.  In Abidjan, Ivory Coast, in September 2006, the first casualties of toxic waste dumping were reported.  Protests broke out on the streets against the government, which was blamed for allowing the dumping.  Some 16 people reportedly died, including several children.  Some 100,000 people required medical treatment.
 The other casualty was the Ivorian government, whose members resigned en masse.  

The toxic waste was dumped openly at various sites on the streets of Abidjan, having been delivered by a ship chartered by Trafigura Ltd (controlled by the Dutch firm Trafigura Beheer BV), which claimed it thought the waste would be “properly treated” in this poor African nation.
  A number of troubling features about the background to this case include the fact that Port of Amsterdam authorities apparently examined the cargo and, due to its noxious state, told the Trafigura it would be charged €500.000.  The ship promptly left Amsterdam and travelled around the African coast, ultimately stopping and unloading its cargo in Ivory Coast, a country which happens not to have ratified the Basel Convention.
A no-win, no-fee civil suit for £100,000 on behalf of the victims, the largest ever class action for personal injury in Britain, is pending before the High Court in London.  In Abidjan, two of Trafigura’s officials and two members of the Ivorian company which contracted with Trafigura to dispose of the waste were arrested and charged with criminal offences.  The Ivorian government also filed as civil case against Trafigura, which settled out of court with a payment of $198 million to the government.  The Trafigura officials were promptly released without further criminal charge.  The two Ivorian businessmen were not so fortunate (or perhaps not so wealthy) and were sentenced respectively to terms of 20 and five years’ imprisonment.  The UN Human Rights Council’s Special Rapporteur on illicit movement and dumping of toxic waste paid a visit to both Abidjan and the Netherlands to examine the cause of the disaster.

11.  Ad hoc Arbitrations

In New Zealand v. France (The Rainbow Warrior Affair) the U.N. Secretary-General was called in to mediate after French agents in 1985 sabotaged and sank Greenpeace’s Rainbow Warrior, killing one of its crew members in a New Zealand harbour.  Two French agents were sentenced to 10 years’ imprisonment by a New Zealand court and France threatened trade sanctions if they were not immediately released.   New Zealand claimed the trade sanctions were illegitimate and demanded compensation for damage it incurred in the incident.  In 1986 the Secretary-General awarded $7 million in damages to New Zealand and requested that France refrain from measures to inhibit trade between New Zealand and the E.U.  The French agents were ordered to spend the next three years on an isolated French military base in the Pacific.

The Secretary-General’s award also provided for measures in the event that France failed to fulfil its responsibilities.  When the agents were prematurely repatriated, New Zealand initiated arbitration proceedings which found France to have breached its responsibilities and ordered France to establish a fund to promote the close and friendly relations between the two countries.  France was ordered to pay $2 million into the fund.

11.  The Future: Regional and National Environmental Courts

A number of countries, including Australia, New Zealand, South Africa, Guyana and Sudan have established environmental courts to deal exclusively with issues of domestic environmental law.
  This trend is likely to increase, especially where the human right to a healthy environment gains more and more recognition.
This may happen sooner rather than later as the Council of Europe is contemplating an Additional Protocol to the European Convention on Human Rights, which would guarantee the right to live in a healthy environment.  At present, environmental litigation under the Convention has been confined to cases where a proven adverse impact on human health or the environment has already occurred.  According to Lluís Maria de Puig, the President of the Parliamentary Assembly of the Council of Europe (PACE), the Assembly will debate the proposed Protocol which would inscribe the right to a healthy environment into the European system of rights protection.  He said: “We believe that living in a healthy environment is a basic right that every human being should have … A new protocol to the Convention is essential if we want our citizens to benefit from the precautionary principle, guaranteeing the right to live in a healthy and viable environment.”  
Such a development, if adopted by sufficient Signatory States, would radically expand the potential for challenging environmentally harmful developments, such as coal-fired and nuclear power stations, and it would encourage more democratically accountable environmental conduct by governments and corporations. 

Some environmental lawyers have proposed a World Environmental Court, along the lines of the International Criminal Court.
  The idea has much to recommend it.  There is an unquestionable and urgent need for states, transnational corporations, NGOs and individuals to work together to ensure greater environmental justice and to protect the environment from anthropogenic climate change and its threats to our planet.  If the multi-faceted assortment of environmental dispute mechanisms currently in operation does not provide sufficient guarantees of environmental justice for states and peoples, then this will give rise to a sense of gross injustice.  If the greatest contributors to global warming cannot be called to account and persuaded to take appropriate remedial steps, tens of millions of people will become environmentally displaced, leading sooner rather than later to the most serious threats to international peace and security.  
Should countries pay proportionately to their GHG emissions in moving to reduce those emissions as well as to assist climate refugees?  Or should they simply wait for disaster to befall as sea levels rise and treat each fresh catastrophe as one more international disaster relief effort?  In the search for greater environmental justice, is the world better served by a multiplicity of dispute settlement procedures or by a unified, centralised approach?  

The paradigm of the International Criminal Court, however noble its intentions, needs careful examination before we embrace the proposal for an International Environmental Court.  The ICC’s monocular focus on Africa has been the subject of considerable criticism and its refusal to engage with issues affecting the major powers and other parts of the globe, such as the illegality of the invasion of Iraq, has already dented its credibility in the eyes of many.  

As progressive lawyers, we have the responsibility to seize every opportunity to articulate the rights of people everywhere to a healthy environment in which the right to sustainable development – especially among poorer nations – the right to adequate food, water, shelter, health care and other basic amenities of life, and the preservation of biodiversity and natural resources are guaranteed.
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