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Introduction 

Persons who seek international protection from European countries for fear of being persecuted, tortured or killed find it difficult to enter Europe and to find protection.   

European migration policy has a focus on guarding the borders and making it difficult for people to enter the territory. This policy does not discern between refugees and other migrants.

Once they’ve entered the European territory migrants run the risk of being deported to their country of origin, where they fear to be maltreated.

Deportation as such is not a violation of the right of the European Convention on Human Rights (ECHR).  In the case of asylum-seekers though there is always a possibility that the removal of the person to his or her state of origin will expose him or her to inhuman or degrading treatment, prohibited by the ECHR (art. 3). 


The protection of refugees is under attack in the EU, not only as a result of anti-immigrant border policy but also as a result of the Dublin Regulation, determining the state responsible for examining applications for asylum.

The example of Greek shows us that the Dublin system organizes a cruel asylum lottery, in which the quality of the asylum procedure and reception situation differs based on the member state that is responsible for the asylum applicant.  

In this paper I will discuss about the role of the Dublin regulation in accordance to the right of refugees not to be deported to a country where their life or freedom could be threatened (the principle of non-refoulement).  

1. The principle of non-refoulement

Non-refoulement is a principle in international law, specifically refugee law, that protects refugees from being returned to places where their lives or freedom could be threatened. Unlike political asylum, which applies to people who can prove a well-grounded fear of persecution based on membership to a social group or class of persons, non-refoulement refers to all repatriation of people, generally refugees into war zones and other disaster areas.

Non-refoulement forbids the expulsion of a refugee into an area where the person might be subjected to persecution. The principle was first codified within the 1951 Geneva Convention and 1967 Protocol
. It arises out of an international collective memory of the failure of nations during World War II to provide safehaven to refugees fleeing certain genocide at the hands of the Nazi regime. Today the principle of non-refoulement protects recognized refugees and asylum seekers from being expelled from countries that are signatories to the 1951 Convention or 1967 Protocol. 

The first paragraph of the article 33 of the Convention states that: 

“No Contracting State shall expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.”

Since 1951, 140 states have signed the Convention, officially recognizing the binding principle of non-refoulement expressed therein.

Although the right of non-refoulement was intended to be an absolute right, states remained concerned about the erosion of their sovereignty that it could create. Therefore a second paragraph was added, providing that the right of non-refoulement could not be claimed by someone who was seen as a risk to the security of the country, or who had been convicted of a ‘particularly serious crime’. 

The 1951 Convention was only the first example of non-refoulement being enshrined in international law. Numerous treaties and conventions that followed, dealing either directly or indirectly with the rights of refugees, have repeated the principle. 

Europe has also been a source of important agreements regarding refugees. Article 3 of the European Convention on Human Rights (ECHR) prohibits torture or other cruel, inhumane or degrading treatment, and therefore provides protection for refugees to be expelled to a country where they risk such treatment.  The European Court of  Human Rights (ECtHR) has used Article 3 in order to deal with the non-refoulement issue, which is not itself specifically mentioned in the Convention. Also, the right which the Convention creates (to be protected from torture) is absolute and non-derogable. So the protection given by the ECHR is broader than that of art. 33 of the Geneva convention. 

It is a widely accepted fact that non-refoulement forms the foundation of refugee law. However, what is equally evident is  that this basic principle is currently under threat from a large number of states who are, for various reasons, attempting to re-interpret, erode, or evade their obligations towards refugees. This is detrimental to refugees, and is leading to the situation where both states and asylum-seekers are on shaky ground when they attempt to rely on their international law rights. 

2. The Dublin II Regulation  

Over the course of the past ten years or more, a changed attitude towards asylum-seekers can be seen in many of the world’s industrialised nations. In the European Union this change is visible not only in the national legislation, but also in European Community legislation. 

It was in Europe where the push for a consolidation of refugee law first started, as a result of the massive World War II refugee flows. It is in Europe also that the first signs of a dramatic turnaround are visible. 

Due to the increased use of air travel, more and more asylum seekers were finding their way to the developed European nations.
 Secondly, the number of refugees arriving was increasing at an exponential rate. Statistics from Germany alone show a jump from 121,000 immigrants in 1989, to 438,000 in 1992.
 Reasons for this increase, aside from the ‘globalisation’ factor already mentioned, include the breakups of the Soviet Union and the former Yugoslavia.
 Furthermore, from the mid-1980s many European states were facing internal problems of their own. they were mainly economic, with unemployment rising. As a result of these and other evolutions, anti refugee feelings were rising in the EU. 

Policy changes began to be made in Europe on both an institutional and national level. There have been numerous agreements, and even more proposals discussed, regarding how the EU as an organisation can deal with ‘the refugee problem’. The issue became to be important as a result of the decision to open up the EU’s internal borders. As a compensation to the opening of the internal borders, they decided to harmonize the control of the external border of all nations. 

This  led to a crackdown to prevent all ‘undesirables’ from being able to cross any international border into the EU. Asylum-seekers found themselves lumped together in the ‘undesirable’ category with drug traffickers, international criminals and terrorists. 

There are numerous changes that have been made within the EU concerning migration legislation. In this scope I will only deal with the Dublin Convention and subsequent agreements. 

On 18 February 2003, the Council of the European Union adopted the “Council Regulation (EC) No 343/2003 establishing the criteria and mechanisms for determining the member state responsible for examining an asylum application lodged in one of the member states by a third-country national” (hereinafter referred to as the “Dublin (II) Regulation” or Dublin System). The main purpose of the Dublin II Regulation is to determine the member state responsible for examining an asylum application. The system was set up to prevent refugees from ‘shopping around’ for the best destination and to cut down on the expenses caused by more than one country processing the same application.
 

The ‘Dublin II Regulation’ determines which member state is responsible for processing an

asylum claim lodged in the European Union. Usually this will be the member state

through which an asylum seeker first entered the EU. The Regulation aims to ensure that each claim is fairly examined by one member state, to avoid repeated applications, and to enhance efficiency. It is linked to EURODAC, a database that stores the fingerprints of asylum seekers entering Europe.

Following the the Dublin rules is not an obligation for the member states.  The Dublin Regulation’s ‘sovereignty clause’ allows a member state receiving an application to

assume responsibility, and its ‘humanitarian clause’ allows member states to unite

families in certain circumstances.

However the Dublin system wanted to promote inter-state solidarity, it merely shifts responsibility for refugee protection towards the newer member states in Europe’s southern and eastern regions. In 2005, every border state except Estonia reported more incoming than outgoing transfers, and of the non-border Member States, only Austria reported more incoming than outgoing transfers. The Dublin system has a relatively small effect on the EU’s wealthier, central  member states: Germany, for example, saw a net outflow of thirty-two asylum seekers due to Dublin transfers in 2005. By contrast, the effect on the often less wealthy ‘border’ member states can be significant: in 2005, Dublin transfers increased Hungary’s asylum caseload by nearly 10%, and Poland’s by nearly 20%. Actually carrying out all agreed transfers would have more than doubled this impact.

The inefficiencies and contradictions of the Dublin system often harshly disrupt human lives as well. The Dublin system pledged to “guarantee” asylum applicants “that their applications will be examined by one of the member states.” In fact, far too often, a Dublin transfer guarantees that asylum applications will not be meaningfully examined. During responsibility determination, the process of deciding which member state should assess an application, asylum seekers can wait as long as six months before their claims can be heard (even if all deadlines are met). More importantly, the vastly differing refugee recognition rates create an ‘asylum lottery’: for example, over 80% of Iraqi asylum claims succeed at first instance in some member states, versus literally none in some others. 

Reception conditions also vary widely: NGOs, governments, and the European Parliament, have raised serious concerns at inadequate or even inhumane treatment of asylum seekers in several member states. States increasingly detain asylum seekers to try to complete transfers, families are kept apart, and refugees with serious health problems receive insufficient care. 

The Dublin II Regulation has in its preamble made reference to the 1951 Convention and the 1967 Protocol and it particularly points out the importance of the principle of non-refoulement.

 Today, all 27 EU member states including Norway, Iceland and Switzerland are considered to be safe countries, making it possible to return asylum applicants as soon as the question of responsibility has been satisfied.

As will show the example of Greece, the Dublin system is premised on a level of harmonisation of EU asylum systems that simply does not exist. The interaction of the Dublin system with the significant differences in protection and reception standards among member states deprives many asylum seekers of the right to have their protection claims fully and fairly assessed. Furthermore, the system undermines broader European human rights principles, as for example member states increasingly detain asylum seekers in the course of transfer procedures.

The Dublin system disproportionately assigns responsibility to the regions of the EU with the least developed asylum systems, and also relatively less wealth. As a result of the fact that member states are automatically regarded as safe countries, the Dublin system does not provide any safeguards against transferees receiving reduced quality of treatment, inhumane treatment or no asylum procedure at all. 

3. Case study: Greece 

Many asylum seekers enter the European Union by passing trough Greece. They arrive in Greece mainly by crossing the border illegally, for instance by crossing the Evros river, separating Greece and Turkey in the northeast, or going by small boats to one of the numerous Greek islands dotting the Aegean. 

In this region police patrols look for these illegal immigrants. Most of the immigrants are being turned back at the border. All new arrivals are arrested, including asylum seekers and particularly vulnerable individuals such as victims of torture and human trafficking, disabled persons, pregnant women, minors and refugees from countries such as Iraq, Afghanistan and Somalia. They are issued with automatic deportation orders, without a hearing, without any examination of their entitlement to protection. 

People who manage to enter the Greek territory can apply for asylum, though the procedure is very difficult and humiliating
. In fact many asylum seekers do not succeed in registering their application even if they have been waiting for several weeks.  The Greek authorities have dedicated very limited resources to handle the applications. 

Once the application is formally lodged, the applicant receives a confirmation paper, which functions as a permission of sorts to stay in Greece, but it does not confer rights beyond that of not being deported. Subsequentely, when the application for asylum is finally registered, and the asylum interview given, the applicant receives an ID card for asylum seekers. This card is issued for six months at a time and gives the right to residence in Greece and necessary health care. It does not grant the right to accommodation, nor any form of economic support, even for food. 

The number of places in reception centres is so limited that most applicants in reality are left with no offer of shelter, health care or any other social services. The situation is especially intolerable for families with children.

The situation doesn’t get better when many asylum seekers are held in arrest for a long time, and some of them are victims of violence from Greek police officers.

The European Court of Justice made a ruling in 2007 against Greece “for its failure to adopt the laws, regulations and administrative provisions necessary to comply with Council Directive 2003/9/EC of 27 January 2003, laying down minimum standards for the reception of asylum seekers”
.

After this, Greece has incorporated the Reception Directive into Greek law, but the conditions of reception have nevertheless failed to improve. 

There are approximately 700 available places at reception centres, this is fare from sufficient (there were over 19.000 new asylum applications filed in Greece in 2008). Result is that the majority of asylum seekers are left to fend for themselves, the best they can. 

The EU Procedure Directive, art. 10 (1a), states that all asylum seekers ”shall be informed in a language which they may reasonably be supposed to understand of the procedure to be followed and of their rights and obligations during the procedure and the possible consequences of not complying with their obligations and not cooperating with the authorities.”  Despite the existence of these formal obligations for the member states, asylum seekers in Greece are not being informed about the asylum procedure and their rights and obligations in a systematic and adequate manner. The only information that is spread around is a leaflet developed by the UNHCR in cooperation with Greek authorities. It exists in five languages: English, French, Turkish, Persian and Arabic. The leaflet gives an overview of the fundamental principles of right to asylum and the rules concerning asylum seekers in Greece. It is not known if the leaflet is widely spread. 

The asylum interview is taken by police officers and only takes a few minutes. An Afghan refugee testifies:  “The police officer asked a couple of simple questions, like how I got to Greece and how much I had to pay the smuggler. He also asked if I came to Greece to get a better life. I answered “yes”. That was all. The whole interview lasted for 2-3 minutes”
.

In many cases the interviews are in Greek or in bad English, because there are only few interpreters available and they cover far from all languages.  

Many asylum seekers are not notified about the rejection of their claim in the first instance examination, and thereby loose their right to appeal the decision. They usually get to know about the decision only when they contact the police to have their asylum ID-card renewed.

Greek authorities don’t provide any legal aid for asylum seekers during the asylum process. The only legal assistance that is given to asylum seekers is provided by NGOs. It is also a problem that there are very few lawyers in Greece who work on asylum cases. 

The problem that earlier caused most concern in connection with the Dublin procedure in Greece was that the cases that were interrupted when the asylum seeker left Greece while the case was under examination, couldn’t be reopened. 

In February 2006, the European Commission initiated an “infringement procedure”
 against

Greece, for violations of the Dublin Regulation, claiming that the country did not examine the

cases for which it was responsible in accordance with the Regulation.

In the July 2007 UNHCR note it is stated that Greek authorities have changed their interruption practice in respect to certain asylum seekers returned to Greece, but only for those returned under the Dublin II Regulation. The note furthermore informs that: ” Where the refugee claim was refused at first instance and the decision was notified to the asylum-seeker including through the so-called procedure of “notification to persons of unknown residence” (employed in cases of absence from the declared place of residence) but the asylum-seeker has not appealed against the negative decision within the established time-limit, the first instance decision would be considered definitive with no appeal possibilities.” Thus this problem is far from solved. 

Refugee recognition rates in Greece are the lowest in the EU:

According to figures provided officially to UNHCR by the Greek authorities, Greece recognized only  0.04% of requests in 2007, 0.05% in 2006 and recognised only 39 and 11 refugees in 2005 and 2004 respectively
.  Iraqi asylum seekers also face widely divergent treatment depending upon where in Europe their claims are considered. In 2007, recognition rates at first instance were 0 % in

Greece, and 87.5% in Cyprus, 85% in Germany and 82% in Sweden.

People who flee their country of origin and arrive in Greece in order to seek protection probably have abigger chance of being beaten by Greek police than of receiving asylum. There is a considerable amountof documentation of ill-treatment of asylum seekers and immigrants by Greek police. This documentation has been presented by human rights organisations, journalists and international institutions such as the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT). In its most recent report concerning Greece, published on 8 February 2008, CPT writes as follows in ”Concluding Remarks”: ”The CPT’s reports have consistently highlighted that persons deprived of their liberty by law enforcement officials in Greece run a real risk of being ill-treated. The findings of the 2007 visit confirm this risk”.

In november 2007, a report from the German NGO ProAsyl documented inhumane reception conditions, including physical abuse of asylum seekers by authorities, as well as multiple incidents of violent means used by the Greek Coast Guard to prevent boats containing migrants from reaching Greek territory. 

Unaccompanied minors are not guaranteed a place at a reception centre, nor education, a legal guardian of other assistance they are entitled through the UN Children’s Convention. Not only that, but they risk suffering while held in custody in Greek jails or temporary camps established for irregular immigrants, as well as being exploited on the illegal labor market or, in the worst case, be subjected to criminal acts or forced to commit crime. 

Greece recently improved its legislation concerning asylum. Two presidential decrees were announced relating to the procedures for determining refugee status and the criteria for refugee qualification. Both failed to address fully the concerns raised by human rights and other organizations. Presidential Decree 90/2008 makes legal aid available only at the appeal stage after the asylum application has been rejected. 
The appeal against rejected applications lacks independence as the Appeals Committee retains the status of an advisory body to the Interior Minister. Lawyers' access to case files and clients in detention is limited. Asylum applications must be filed in person, putting some asylum-seekers at risk of arrest. Applications must be filed immediately on entry into the country, without specific provisions ensuring access to the procedure for people detained on arrival. Detention of asylum applicants is allowed for up to 60 days. Presidential Decree 96/2008 sets out the criteria for qualification for refugee protection and protection on humanitarian grounds. Grounds of exclusion from subsidiary humanitarian protection include misdemeanours punishable by three months' imprisonment.

Asylum seekers send back to Greece from another EU (Dublin) country, will not have a decent treatment of their asylum request. At the Athens Airport all asylum seekers transferred from other countries, in accordance with the Dublin II Regulation, are received by the police and automatically put in custody, and detained under extremely unsatisfactory conditions. If their asylum case is not yet closed, they are interviewed by a police officer. There are no interpreters available at the airport. Transferred asylum seekers are liable to be deported to their country of origin without having had their cases properly examined, or even examined at all.

As a consequence of the way cases are handled in Greece, and the low number of granted

applications, one reasonably has to assume that many ‘real’ refugees end up without ever having their refugee status recognized. As a result they are forced to survive under unworthy material conditions in Greece, and with an immediate and ever-present risk of refoulement – of being returned to their home country. Under such circumstances it is therefore not strange that some persons travel on to other European countries to seek protection.

Based on the investigations and other available relevant information concerning the situation for asylum seekers in Greece, one can consider that the Greek asylum system fails to offer protection for asylum seekers who are in need of it. With regard to legal protection as well as to humanitarian conditions, the situation for asylum seekers in Greece is alarming. 

In contradiction to how most EU-countries handle their Dublin cases, the Dublin II regulation has in fact not cancelled the independent responsibility of member states under international law for respecting the rights of asylum seekers or for being guilty of direct or indirect refoulement. The regulation therefore admits two important exceptions, or, more correctly, two safety valves, viz. “the sovereignty clause” (Article 3(2)) and “the humanitarian clause” (Article 15). (cfr. Infra)

In accordance with these regulations, a state is not obliged to transfer an asylum seeker to another member state, for example Greece. According to article 3(2) a country can choose to examine a claim for asylum even though it is not responsible for the asylum seeker in question in terms of the criteria of the Dublin II Regulation. The problem, however, is that little use is made of these two clauses by the member states.

4. Dublin and the European Court of Human Rights

Europe does not have a treaty prohibiting refoulement of refugees. In other words, it does not have a treaty protecting refugees specifically. When the question of refoulement has arised, the 1950 European Convention on Human Rights (hereinafter ECHR) has been pleaded, in particular Article 3, which prohibits torture, inhuman, or degrading treatment. The ECHR does not explicitly prohibit expulsion or extradition of aliens nor does it protect refugees. 

However, the European Court on Human Rights has interpreted Article 3 in favour of protection against forcible return of aliens towards a territory in which they might be at risk of torture, inhuman or degrading treatment. 
 

The jurisprudence of the ECtHR in regards to non-refoulement is clear: the principle is implied in article 3 of the Convention prohibiting ill-treatment, it is “equally absolute in expulsion cases” and therefore “the activities of the individual in question, however undesirable or dangerous, cannot be a material consideration.” 

This approach off the ECtHR is clearly stated D v. United Kingdom
:

“in exercising their right to expel... Contracting States must have regard to Article 3 of the Convention..., which enshrines one of the fundamental values of democratic societies. It is precisely for this reason that the Court has repeatedly stressed in its line of authorities involving extradition, expulsion or deportation of individuals to third countries that Article 3... prohibits in absolute terms torture or inhuman or degrading treatment or punishment and that its guarantees apply irrespective of the reprehensible nature of the conduct of the person in question...” (para 47)
The European Court of Human Rights has held that transferring responsibility for an application to another Dublin state does not relieve a state of its obligation to ensure that an asylum seeker is not thereby exposed, even indirectly, to treatment that violates the European Convention on Human Rights (ECHR).

Even where the receiving state can be trusted to comply with the assurance given, that will not be decisive where the risk of ill treatment emanates not from the sanctioned acts of state agents, but the action of rogue state agents. In Chahal v. United Kingdom the Indian government gave assurances to the United Kingdom that the applicantwould not suffer mistreatment at the hands of the Indian authorities. The European Court of Human Rights observed:

“(T)he United Nations Special Rapporteur on Torture has described the practice of torture upon those in police custody as ‘endemic’ and has complained that inadequate measures are taken to bring those responsible to justice .. The NHRC (Indian National Human Rights Commission) has also drawn attention to the systematic reform of the police throughout India ... Although the Court does not doubt the good faith of the Indian Government in providing the assurances mentioned above, it would appear that, despite the efforts of that Government, the NHRC and the Indian courts to bring about reform, the violation of human rights by certain members of the security forces in Punjab and elsewhere in India is a recalcitrant and enduring problem ... Against this background, the Court is not persuaded that the above assurances would provide Mr. Chahal with an adequate guarantee of safety.”

When considering the obligations of states under article 3 in transfer cases, the

European Court seeks to establish whether “substantial grounds are shown for believing

that the person concerned, if expelled, faces a real risk of being subjected to torture or to

inhuman or degrading treatment or punishment in the receiving country.”
 

The Court has not explicitly addressed the issue of standard and burden of proof in transfer cases, it has held that in view of the fundamental character of the prohibition under article 3, the examination of risk “must necessarily be a thorough one”.
 It has also imposed on States a positive obligation to conduct a ‘meaningful assessment’ of any claim of a risk of torture and other ill-treatment.
 

The questions relevant to the application of non-refoulement in transfer cases are the nature and degree of the risk that triggers the non-refoulement prohibition, the relevant considerations that constitute ‘substantial grounds’ for believing that the person faces such a risk and the standard by which the 

existence of these ‘substantial grounds’ is to be evaluated and proved.

The burden of proof is the most difficult aspect in cases involving a Dublin transfer. A case shall be assessed in the light of the material presented before the Court or obtained by request of the Court. The Contracting Party, calling for expulsion, extradition or forcible return, must assess the existing risk of torture, inhuman or degrading treatment upon return of the individual. It must refer to facts known at the time of the desired expulsion. The Court might claim that the Contracting Party should have had information which it did not present before the Court and subsequent information which comes before the Court can give weight to the case. Furthermore, the feared ill treatment referred to by the applicant must attain a minimum level of severity if it is to fall within the scope of Article 3.

The court can be persuaded of the severety of the case by reports from reputable and objective sources as well as statements from individuals and organisations, but the latter are seen as less objective.

In fact, most cases alleging breach of Article 3 in this context have failed on the facts, i.e. the applicant was unable to satisfy the European Court that his or her life or liberty was sufficiently at risk. 

The European Court has required that the risk be “real”, “foreseeable”, and “personal”.
 There is no precise definition in Convention case law of what constitutes a “real” risk, although the Court has established that “mere possibility of ill-treatment is not enough”,
 just as certainty that the ill-treatment will occur is not required.
 The risk must also be “personal”. Personal risk may be deduced from various factors, notably the treatment of similarly situated persons.

The ECtHR has repeatedly emphasised that a state must take into account “all the relevant considerations” for the substantiation of the risk. This includes both the human rights situation in the country of return and the personal background and the circumstances of the individual. While the EctHR has held that the situation in the State is not sufficient per se to prove risk, regard must be given to the extent of human rights repression in the State when assessing the degree to which personal circumstances must also be demonstrated.

Every country that wants to expulse an asylum seeker towards another EU country, due to the Dublin system, has the obligation to investigate whether there is or isn’t a violation of the ECHR. 

It is critical to have the right of appeal against a Dublin transfer, and suspension of the transfer pending the outcome of an appeal, to allow member states to fulfil their duty to verify the absence of a risk of refoulement on a case by case basis. The Dublin Regulation does not explicitly guarantee such a suspensive right of appeal against transfer, leaving individuals at risk of indirect refoulement in violation of Article 33 of the Refugee Convention and Article 3 of the ECHR. An appeal that cannot have suspensive effect contravenes Article 3 in conjunction with Article 13 ECHR.
 A lot of Europenan countries don’t have a suspending appeal procedure. 

In Dublin cases the ECtHR has recently made use of the possibility to take interim measures 
, in order to suspend decisions of removal to Greece. The motivation of the court is that such removal implies a risk of violation of art. 3 ECHR.  

In 2008 the European Court of Human Rights has taken interim measures in a considerable number of cases concerning transfers of Iraqi asylum-seekers to Greece. While these measures were ultimately not upheld in the case of K.R.S. against the United Kingdom
, the Court did not fundamentally alter its approach on the application of the Dublin Regulation between EU member states as established in TI v UK
. In this case, the Court found that “removal to an intermediary country which is also a Contracting State does not affect the responsibility of the UK to ensure that the applicant is not, as a result of the decision to expel, exposed to treatment contrary to Article 3 ECHR”. The Court also stated that the United Kingdom “could not rely automatically in that context on the arrangements made in the Dublin Convention concerning the attribution of responsibility between European countries for deciding asylum claims”. This is because “where States establish international organisations, or mutatis mutandis international agreements, to pursue co-operation in certain fields of activities, there may be implications for the protection of fundamental rights. It would be incompatible with the purpose and object of the Convention if Contracting States were thereby absolved from their responsibility under the Convention in relation to the field of activity covered by such attribution arrangements”. 

.

This decision made by the Court is highly relevant when considering the development of the principle of non-refoulement within Europe in conjunction with the new legislation of the EU concerning the field of asylum and migration, and, in particular the Dublin II Regulation. Members of the EU cannot, by using European Community law, void the obligation to respect and protect the principle of non-refoulement. 

According to the Court, bilateral and multilateral agreements must not absolve the contracting parties, in any manner, from their international obligations to protect persons from torture, cruel, inhuman and degrading treatment. The Court has interpreted the ECHR and Article 3 as an absolute rule and the responsibility to protect persons from treatment contrary to the ECHR lies entirely upon the contracting parties. 

Expulsion to another member state may have serious consequences for the protection of the fundamental rights of the asylum-seeker. Given the irreversible nature of the harm that may be inflicted (directly or indirectly) on the asylum-seeker as a consequence of the transfer to another M-member state or a state associated to the Dublin Regulation, an effective legal remedy against a Dublin transfer is of crucial importance to ensure that transfers between Dublin states do not breach asylum-seekers fundamental rights. 

Because a lot of EU countries don’t examine the situation of the EU country they send their Dublin refugees to, lawyers address to the ECtHR as a last resort.

The ECtHR has recently granted interim measures in different ‘Dublin cases’ involving Greece.  The technique is well known by asylum lawyers in Europe and will be used as long as the member states don’t take the responsibility to stop expulsing asylum seekers to a country where their right to non refoulement isn’t guaranteed. A problem is the burden of proof: in most cases it’s not possible to proof that the risk of torture, inhuman or degrading treatment or punishment is “real”, “foreseeable”, and “personal”. Seen the evidence of the bad situation of refugees in Greece, it is however a pity that the jurisdiction of the ECtHR doesn’t have a more protective jurisdiction in Dublin-cases. 

Conclusion

The example of Greece shows that the Dublin System doesn’t grand to the individual refugee the protection and treatment that he or she deserves. 

Although all EU member states are signatories to the ECHR, and have thus recognized the principle of non-refoulement as an absolute right, most EU states don’t respect this principle, either directly or indirectly by blindly following the Dublin Regulation. 

However a serious body of recent information is provided about the problems of refoulement in Greece, a lot of EU countries keep expulsing people to the country when it is responsible for the asylum request according to the Dublin Regulation. 

In case of a possible violation of art. 3 ECHR, the ECtHR can take up the role of the member states by taking interim measures to suspend the Dublin transfer. 

The ECtHR interpreted art. 3 very broadly and is in its jurisdiction clear about the responsibilities of the contracting states in transfer cases. 

Still it is, in the casus of Dublin transfers to Greece, very difficult to give proof that in an individual case there is a violation of art. 3 ECHR. 

The Dublin system impedes integration by delaying the substantive examination of asylum claims, by creating incentives for refugees to avoid the asylum system and live ‘underground,’ and by uprooting refugees and forcing them to have their claims determined in member states with which they may have no particular connection. 

Responsibility determination should focus on existing connections between asylum seekers and member states. Extended family ties, the presence of communities of similar origin, language skills, and familiarity with cultures and educational systems can ease integration. Similar factors can also help to predict where refugees will prefer to seek asylum. 

Member states should accept responsibility for asylum claims based on these or

similar criteria, or on asylum seekers’ preferences. Either approach would likely reduce irregular movement prior to refugee status determination, as well as facilitating the integration of recognised refugees.

EU member states should fairly share costs associated with asylum, and should consider collaborating to carry out responsibilities that can be shared without endangering human rights. Collaboration need not imply a single, centralised procedure. For example, interviews and hearings could take place locally, with officials travelling to centres located throughout the EU, whereas tasks such as scheduling, administration and data storage might be handled centrally. Finally, recognised refugees should be able to move  freely within the EU to better integrate and to contribute their skills where they are needed, and reintegration support should be provided to assure the sustainable return of those whose claims fail after full and fair examination.

It is without any doubt that the negative effect of the Dublin System is unacceptabl. The example of Greece shows that asylum seekers do not get any protection if the country that has to proceed the asylum request doesn’t have a genuine refugee protection system. 

Several other member states have sort like problems in their asylum procedure. They close and reject asylum cases in absentia, or presume it withdrawn due to the absence of the asylum seeker. In a country like Poland Chechen refugees are seriously discriminated, in almost all ‘new’ EU member states lack offer of shelter, health care or any other social services. 

The result is that the EU, by having a ‘Dublin system’ deprives many applicants of the opportunity to have the merits of their asylum claims evaluated or even to lodge an appeal.
 The Dublin Convention pledged to “guarantee” asylum applicants “that their applications will be examined by one of the member states.” In fact, for too many refugees, it is the act of Dublin transfer that guarantees their applications will not be examined.

Lack of equal protection in the different EU member states can create a real risk of refoulement, and thus of failing to conform to international legal obligations. By adding to the imbalance of asylum responsibilities toward the member states at the EU’s external borders, the Dublin regime also risks tempting those states to adopt policies seeking to restrict access to their territories or to an asylum procedure. 

²

The EU is among the largest, wealthiest political units in the world, with one of the most developed legal regimes. In the context of a harmonised asylum system that fairly balances responsibilities, it is difficult to imagine a refugee influx so overwhelming as to render a system based on free choice impracticable.
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