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Summary 

In June 2006, the Dutch Lawyers for Lawyers Foundation (L4L) organized an International Fact Finding Mission (IFFM) on the attacks against Filipino lawyers and judges. Atty. Jo Dereymaeker participated on behalf of the International Association of Democratic Lawyers (IADL) in this mission. 

Amongst other things, the mission concluded that Filipino lawyers and judges were threatened, harassed or even killed while carrying out their legal profession.

Since then, we have been aware of various developments in the Philippines. The Melo Commission was installed and reported its findings in the beginning of 2007. The Philippine government claims that it has followed up the Melo Commissions' recommendations and has taken other measures to address the killings.

However, international and Philippine civil society organizations claim that the reality

remains that the killings, threats and harassment of persons involved in social activism,

including lawyers and judges, still continue.

In view of the above, L4L organized a follow up Verification & Fact Finding Mission

(IVFFM) in order to:

(a) verify the status of cases of harassed or killed lawyers and judges investigated by the IFFM in June 2006;
(b) verify and collect as many findings as possible regarding several new cases of threats, harassment and killings of human rights lawyers and judges as well as the (lack of) reaction thereto by the competent Philippine authorities;

(c) verify and collect as many findings as possible regarding the effectiveness of the measures the Philippine government claims to have taken to address the problem of extrajudicial killings, and 

(d) inform the appropriate Philippine authorities and the international community, more specifically any national and international lawyers organisation about these findings.

The IVFFM has interviewed lawyers and judges facing threats, relatives of killed

lawyers and judges, the Chief Justice of the Supreme Court, representatives of various

state agents concerned such as the Police, Task Force USIG, the National Bureau of Investigation, IALAG, the Departments of Justice and of the Interior, the Ombudsman, civil society organizations and the Commission on Human Rights. 

A full report wit conclusions and recommendations will be published in May 2009 on the website of L4L www.advocatenvooradvocaten.nl and probably on the IADL website too.
For now, the IVFFM will share its initial findings:
1. Contrary to 2006, the profession related killings of lawyers and judges (hereinafter “these killings”) are acknowledged as a serious problem.

2. Although the number of these killings has declined, they still occur; it must be emphasized that every killing is one to much.

3. The number of and the reasons for this decline are not undisputed.
4. Intimidation continues as of today. We observed that among lawyers and judges feelings of fear and insecurity still exist: (death) threats and other form of harassments, including fabricated charges, were mentioned.
5. The Philippine government claims to have taken firm measures to address the problem of extrajudicial killings. Indeed it has established various Task Forces. Human rights awareness programs were also issued, which must be welcomed. Nevertheless, they have not led to visible results.
6. Apparently only one (1) person has been convicted for these killings and that was in 2006. So impunity still seem to exist.
7. We observed a lack of trust among lawyers, judges, their relatives and civil society organizations as to whether the government is sincere in addressing the problem of these killings. Solving this problem clearly needs broad support of all layers in society.
8. In the cases we investigated in 2006, little or no progress has been made so far.
9. As regard to the way of investigating or prosecuting these killings, there seems to be little or no coordination between the various Task Forces and agencies concerned; for instance, different data were seen in their presentations.
10. The Melo Commission stated that “the circumstances clearly show that such killings (....) is pursuant to an orchestrated plan by group or sector with an interest in eliminating the victims (..)”. The governmental measures merely focus on protection and security of lawyers and judges, where they should also address the underlying causes.
11. The willingness to investigate upon serious allegations of involvement of state agents in these killings is still lacking by thee governmental authorities concerned. In addition, this would increase their credibility.
12. We observed that according to the ruling opinion the principle of command responsibility cannot be used in criminal cases.
13. We welcome the initiative of the Supreme Court to introduce the Writ of Amparo. It is broadly supported.
THE MEASURES MEASURED

REPORT OF THE INTERNATIONAL VERIFICATION AND FACT FINDING MISSION (IVFFM) ON ATTACKS AGAINST LAWYERS AND JUDGES IN THE PHILIPPINES, 4-12 November 2008

EXECUTIVE SUMMARY

Presented by Atty. Jo Dereymaeker, PROGRESS Lawyers Network Belgium

At the XVIIth Congress of IADL in Hanoi, Vietnam - June 2009

In November 2008, the Dutch Lawyers for Lawyers Foundation (L4L) sent a team of eight judges and lawyers from Belgium and the Netherlands to the Philippines to look into the killing and harassment of their Filipino colleagues. The International Verification & Fact Finding Mission (IVFFM) is a continuation of the first mission sent over by L4L to the Philippines in June 2006.

Purpose of Mission

The main purpose of the IVFFM was to look into the effectiveness of the government’s measures, especially those in response of the Melo Commission’s recommendations. The investigation of the IVFFM focused on members of the legal profession and the question whether their position in practicing law has improved, in particular since its previous mission in 2006. The IVFFM investigated the impact of the measures by the government on the threats and attacks against and the extrajudicial killings of lawyers and judges as well as the progress made in the investigations and prosecution. 

Method of Working

From 4-12 November, 2008, the IVFFM held interviews and conferences in Quezon City, Manila and Cagayan de Oro, Mindanao, with victims amongst lawyers and judges, the families of slain lawyers and judges, representatives of the Integrated Bar of the Philippines (IBP), Philippine civil society organizations and human rights advocates, like Amnesty International, CODAL and the Philippine Alliance of Human Rights Advocates (PAHRA), concerned executive branches, such as representatives of the Department of the Interior and Local Government (DILG), Department of Justice (DoJ), Philippine National Police (PNP), Task Force USIG, National Bureau of Investigation (NBI), Office of the Ombudsman, Commission on Human Rights of the Philippines (CHRP), members of the judiciary (Supreme Court) and legislators (Senate and House of Representatives). The IVFFM regrets that representatives of both the Armed Forces of the Philippines (AFP) and the Melo Commission declined its invitation to meet. The IVFFM also studied documents, including those provided by the aforementioned individuals, agencies and organizations.

Most Serious Concern: Political Will/Lack of Trust

The IVFFM would like to emphasize that if extrajudicial killings are to be stopped once and for all, it must start with the President who should consistently and at all levels condemn the killings and pursue structural reforms to materialize a cultural change. Such change is necessary to address the underlying causes of the killings which seem to be deeply entrenched in institutional beliefs. 

Since the first international fact finding mission of lawyers and judges in June 2006, President Arroyo has indeed publicly condemned extrajudicial or politically motivated killings and repeatedly stated that her administration is working hard on putting an end to these killings. 

However, the IVFFM is deeply concerned about the gap between what the government has said what has been done to address the extrajudicial killings, and the actual results of its initiatives as well as about the lack of the prerequisites for solving a problem of this magnitude. It takes time and – as pointed out by Chief Justice Puno - requires the political will to sometimes take the unpopular stance in order to protect human rights and uphold the right to life. 

Above all, the government’s initiatives need the support of its citizens at all levels and to gain this support, its citizens must have faith in the government’s good will to solve the problem however great the cost. 
However, the IFVVM observed a lack of trust among lawyers, judges, their relatives and civil society organizations as to whether the government is sincere in addressing the problem of these killings. There is a strong belief that the government’s measures only exist on paper or serve as ‘window dressing’ so as to satisfy the international community that measures were taken to address the killings. It was noted, for instance, that it was entirely up to the discretionary will of the President whether and if so, to what extent the Melo Commission’s findings and advice would be followed. 

Main findings of various national and international institutions and policy responses
The President created the Melo Commission and invited both the UN Special Rapporteur on extrajudicial, summary or arbitrary executions  (Philip Alston) and the European Union to visit the country. Their reports, as well as the reports of various other national and international governmental and civil society organizations, provide a coherent picture of the pattern of extrajudicial killings and their underlying causes, only confirming the conclusions of the first IFFM-report of July 24, 2006. The link between the military and other state agents and these killings was also further established. 
Most reports identified the government’s counter-insurgency strategies that increasingly label civil society groups as fronts for communist insurgents, the culture of impunity and the military involvement in politics as the main root causes for the recent spate of killings. 

To solve the issue of extrajudicial killings and to prevent the same effectively, the government has been urged to follow several concrete recommendations, including to bring all perpetrators to justice and to create an independent, credible and impartial investigative body to investigate the extrajudicial killings. The government welcomed all recommendations as well as support in resolving extrajudicial killings. 

Although the government has ordered indeed a range of initiatives to various departments and offices to follow up national and international recommendations, it has not sufficiently implemented substantive and preventive measures necessary to materialize the recommendations. This is what happened, for example, with most of the Melo Commission’s recommendations. 

The government further rejected some crucial recommendations, including the one to address the root causes of the issue of extrajudicial killings in the context of the appropriate reform of the judiciary and the security forces. 

Nevertheless, the government claimed to be very successful in addressing the issue: the number of extrajudicial killings would have declined significantly, while prosecutions are up. 

Findings and conclusions

The IVFFM found that lawyers and judges in the Philippines are still threatened, intimidated and killed as a consequence of which they encounter difficulties in carrying out their legal profession. Although the exact number of lawyers and judges that has been killed since the first mission in June 2006, could not be determined, it is undisputed that in the period 2007/2008 at least nine lawyers and three judges were killed. After its mission, the IVFFM learnt that a fourth judge was killed on December 7, 2008. 

Lawyers also fear for being silenced by fabricated charges. It seems that activists are increasingly facing questionable criminal charges which are produced through the subversion of court procedures and rules on evidence. The IVFFM was informed that now for the first time also a fabricated charge against a human rights lawyer was filed. 

The IVFFM is concerned about these reported developments. Fabricated charges, using the courts to target activists, as well as the continuous threats, intimidation and other forms of harassment, undermine the rule of law in the Philippines. Even if these kind of cases are later in court dismissed, the accused is always hampered in his work, since the warrants of arrest are reportedly always for non-bailable offences; he or she will be in jail or forced to go in hiding. No (substantive) damage money is paid afterwards. For the constitutional state to function properly, it is essential for lawyers and judges to be able to practice law freely and independently. 

Based upon its evaluation of the relevant documents and testimonies, the IVFFM has reached the following conclusions with respect to the impact of the government’s measures on the position of lawyers and judges:

Contrary to its 2006 position, the government acknowledged that profession related killings of lawyers and judges (hereinafter ‘these killings’) are a serious problem. Consequently, the government has taken a range of initiatives to protect lawyers and judges. The IVFFM observed that most government initiatives were actually initiated and (partly) financed by the Supreme Court or the Committee on the Security of Judges and focus mainly on the security of judges.

Despite these protective and security measures, lawyers and judges still fear for their lives or for being silenced by fabricated charges. 

Even today, lawyers and judges are still subjected to (death) threats, intimidation, surveillance and other acts of harassment. Some of them are labelled as ‘enemy of the state’, especially lawyers who represent clients who are accused of being a supporter or a member of the NPA.  

As a result of this, lawyers and judges are still hampered in carrying out their legal profession. 

Although the number of killings has declined, they still occur; it must be emphasized that every killing is one to much. 

The Philippine government claims to have taken firm measures to address the problem of extrajudicial killings as a result of which the number of killings would have declined significantly. However, the IFVVM found that the number of and the reasons for this decline are not undisputed. 

The IVFFM has not been able to establish to what extent the government’s measures contributed to this decline. The government has indeed established various Task Forces. Human rights awareness programs were also issued, which must be welcomed. Nevertheless, in terms of investigation and prosecution of the perpetrators, preventing other human rights violations related to the killings and institutionalizing or implementing necessary structural reforms, these measures have not led to visible results. 
Apparently only 1 (one) person has been convicted for these killings and this occurred in 2006. So impunity still seems to be the rule rather than the exception. In the cases that were investigated by the first mission in 2006, little or no progress has been made so far. In many other cases – also in cases on trial -  the accused are still at large or not yet identified (John Does) or cases are ‘cold cases,’ which means that there has been no development or progress for more than a year.

So far, the authorities have failed to analyse the killings of lawyers and judges in the context of other killings that have occurred in the Philippines since 2001, including the killings of members of leftist groups. As a result, there is still no systematic cross-reference of cases which similarities in modus operandi or forensic findings. The fact that different data were shown in their presentations also indicate that there is little or no coordination between the various Task Forces and agencies concerned.  

In addition, it has remained unclear how the establishment of the various Task Forces has contributed to address the other identified reasons for the failure to investigate and prosecute extrajudicial killings effectively. These reasons include the lack of witnesses and resources, sloppy police investigations, the unwillingness of the police to investigate the military, the inadequate implementation of the legal framework, the ineffective accountability mechanisms and the passive and politicized criminal justice system. Witnesses and family members of slain lawyers and judges are, for instance, still hesitant to come forward out of fear for their lives and distrust of the authorities.

While the Melo Commission stated that ‘the circumstances clearly show that such killings (….) [takes place] pursuant to an orchestrated plan by group or sector with an interest in eliminating the victims’, the governmental measures merely focus on protection and security of lawyers and judges, where they should also address the underlying causes. However, the governmental authorities’ willingness to investigate upon serious allegations of involvement of state agents in these killings is still lacking. It would increase their credibility, if the authorities would successfully investigate accusations of extrajudicial killings perpetrated by members of the military or other state agents.

In this regard reference should be made to the Melo Commission’s finding that under the principle of command responsibility, some senior military officers may be held responsible for their failure to prevent, punish or condemn the killings. The IVFFM observed that according to the ruling opinion in the Philippines the principle of command responsibility cannot be used in criminal cases. However, the government has not followed the Melo Commission’s recommendation to propose legislation in this regard. 

Although the government said that it looked forward to actual concrete programs of partnerships between the Philippines and the EU, it has still not signed the Memorandum of Agreement necessary to implement the EU technical assistance program.

It is the primary duty of the Philippine government to protect the life of its citizens. Nevertheless, it has mainly be the Supreme Court that has played an active role in addressing the issue of extrajudicial killings and enforced disappearances. The most important initiative of the Supreme Court was the introduction of the Writ of Amparo, which took effect on October 24, 2007. The Writ allows courts to order the temporary protection, inspection and production of documents in cases where an individual’s life, liberty or security has been violated or is under threat. The IVFFM observed that this initiative of the Supreme Court was highly appreciated and is broadly supported. A further development in terms of implementation and enforcement is needed to make the Writ more effective. 

Recommendations

In order to stop the killings, threats and harassment of lawyers and judges, the IVFFM calls on the Philippine government to: 

1.
consistently condemn all forms of attacks against lawyers and judges publicly, at all levels and in strong terms;

2.
immediately further enhance steps taken to protect the safety of lawyers and judges, which steps should include the prosecution of alleged perpetrators with urgency and fervor;

3.
fully comply with the Basic Principles on the Role of Lawyers, in particular articles 16 and 17, adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990; 

4.
address the underlying root causes of the extrajudicial killings effectively and to leave no stone unturned in investigating the serious allegations that its own military forces are involved in the killings;

5.
create and fully support an independent, credible and impartial body, i.e. not under the control or the influence of the government, composed of members selected exclusively from nominees from lawyers organizations, civil society, the Church and the like in a transparent way, who are known for their human rights record, independency and integrity; this civilian investigative body must be entrusted with the necessary investigative and prosecutorial powers to investigate promptly, impartially and effectively - under international supervisory mandate - all reports and complaints against state security agents with respect to extrajudicial killings, threats and other forms of harassment; the recommendations of this investigative body should be immediately followed by the government. 

6.
fully implement a framework within which the pattern of extrajudicial killings can be stopped in accordance with the UN Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions and the Declaration of Basis Principles of Justice for Victims of Crime and Abuse of Power, adopted by the UN General Assembly in Resolution 40/34 of 29 November 1985;

7.
immediately use the principle of command responsibility as a basis for criminal liability of perpetrators; if and to the extent that this principle cannot be used within the current applicable legal framework in the Philippines, certify as urgent before Congress legislation on the principle of command responsibility in line with the Melo Commission’s recommendations;

8.
immediately sign and implement the Memorandum of Agreement with the European Union regarding the EU technical assistance program in the field of police investigation and prosecution, human rights awareness and judiciary;

9.
fully comply with requests of International bodies such as the UN Special Rapporteurs to visit the Philippines and carry out fact finding missions and to fully support these missions and follow its recommendations;

10.
take all other measures needed to end the culture of impunity and to restore the people’s faith in the functioning of the constitutional state and the rule of law. 

The full report can be found on www.advocatenvooradvocaten.nl
� Article 16 reads as follows:  ‘Governments shall ensure that lawyers (a) are able to perform all of their professional functions without intimidation, hindrance, harassment or improper interference; (b) are able to travel and to consult with their clients freely both within their own country and abroad; and (c) shall not suffer, or be threatened with, prosecution or administrative, economic or other sanctions for any action taken in accordance with recognized professional duties, standards and ethics’. 


Article 17 reads as follows: ‘Where the security of lawyers is threatened as a result of discharging their functions, they shall be adequately safeguarded by the authorities’. 
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