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Whether an effective defence in terrorist cases is possible or not depends on a series of factors which can vary from case to case. However what is certain is that litigating terrorist cases implies a series of specific difficulties and challenges that must be met by the defence lawyer involved in such cases. This contribution tries to summarise some of these aspects that are specific to terrorist cases.

1. Political cases by nature

Terrorist cases are political by their nature. The (multiple) definitions of terrorism 
throughout the anti-terrorist legislations in the world imply all, in some way or another,  an activity on behalf of the defendants that is directed against the states or established national or international  structures. 

It would be perfectly possible to prosecute terrorist offences on the basis of articles of traditional common criminal law but the legislators in countries with an anti-terrorist law decided to submit such offences to a special incrimination in which the intention of the defendant to influence the political authorities in the large sense of the word is a constituent element of the crime. (see hereafter) That indicates clearly that there has to be a political dimension to any terrorist case. 
The EU Council Framework Decision of 13 June 2002 on combating terrorism  
 defines terrorist offences as 

“the intentional acts referred to below in points (a) to (i), as defined as offences under national law, which, given their nature or context, may seriously damage a country or an international organisation where committed with the aim of:

— seriously intimidating a population, or

— unduly compelling a Government or international organisation to perform or abstain from performing any act, or

— seriously destabilising or destroying the fundamental political, constitutional, economic or social structures of a country or an international organisation.”
The very first question when organising a defence in a terrorist case is of course how to react to this “political character” of the case. 

The defendant can either claim the legitimacy of his political action and of the use of violence in the framework of that political action. Such a defence is certainly not impossible in cases in which e.g. a defendant is prosecuted for being member of a terrorist organisation while this organisation to which he belongs, wages armed struggle against an undemocratic and tyrannical regime, a foreign occupation, a racist regime etc. 

In some circumstances the defence will simply deny the jurisdiction of the court. That was exactly what happened during the independence war in Algeria, when the Algerian defendants took the stand that France was an occupying power and had no jurisdiction over acts of war committed in the framework of the conflict. The French authorities on the other hand considered the independence war as an internal matter, and thus criminalised it as terrorism. We will get back later to the problematic link between anti-terrorist legislation and international law. 

When the defendants admit the facts on which the prosecution is based, but claim the legitimacy of their acts, they will refer to international law or to legal concepts and figures that exist in most legislations and that conclude that there is no criminal liability when a person who actually committed the criminal offence had no other choice than to commit the crime in order to avoid a more substantial damage to basic values. 

That is exactly the figure that was used in continental Europe to exonerate the resistance movement against the Nazi occupation of any criminal liability. There could be little discussion in fact about resistance acts implying violence against occupation forces, but however it was sometimes an absolute necessity for the resistance movement to go far beyond that and to use also violence against “civil” collaborators of the Nazi regime. In that case technically a crime was committed because a person was deprived of his life or attacked in his physical integrity without due process and without being convicted by a court of law. However it was considered that there was no criminal liability, because the resistance acts were necessary to avoid much more important damage to fundamental liberties and to the independence of the nations.  In French and in Belgian law this figure is known as the “état de nécessité”.

At the other end of the spectrum the defence can also be based on the simple denial of the accusations. In that case it will be most unlikely that the defence will claim the legitimacy of the action that was at the basis of the prosecution. A political aspect to the defence might subsist when the defendant claims that the accusations have been brought against him with the purpose to damage his political reputation. The classical example here is the accusations brought by the Nazi judiciary against the communist leader Dimitrov in relation to the criminal arson of the Reichstag. 

Of course many intermediate forms and positions are possible. 

In a recent case in Belgium Turkish leftist activists were prosecuted for belonging to a ‘terrorist’, organisation the Revolutionary Peoples Liberation Party and Front (DHKP/C).   That organisation had developed on one hand perfectly legal and open activities organised by a public information office, established in Brussels, and on the other hand also secret activities mainly in an apartment at the Belgian seaside in which the archives of the movement were discovered as well as a small quantity of fire-arms. Some of the defendants were prosecuted for the legal activities (the illegal ones being prior to the adoption of the anti-terrorist laws in 2003) as ‘members of a terrorist organisation’. The reasoning behind the prosecution was that parts of the movement they are supposed to belong to, conduct violent actions in Turkey. The defendants took the stand that their personal activity and their personal liability were limited to the activities in Belgium. The main defence was the denial of any personal implication in the violent activities that were considered by the prosecution as being terrorism. However the defendants also pleaded that, if the court would consider the non-violent legal activity conducted in Belgium as participation in the activities of a terrorist group because other members of the same movement conduct violent actions in Turkey, this activity was legitimate because the actions conducted in Turkey were acts of resistance against a tyrannical regime.

In the case of Professor José Maria Sison, a Philippino national and founder of the new Communist Party of the Philippines, who was included in the European assets-freezing list of terrorists, the defence argued that Professor Sison was not involved in any action related to the armed struggle waged against the regime in the Philippines, because he has been living in the Netherlands since 1987 and could therefore not take any active part in such form of struggle in the Philippines.

Sison also argued however that if his activity as a political consultant, writer, publicist etc. was considered as a contribution to the movement in the Philippines that contribution was legitimate and the struggle in the Philippines was equally legitimate, because opposing a tyrannical regime.

The very first task for the defence in reacting to a prosecution for terrorist acts is to carefully define which position in relation to the political character of the case will be chosen. The further elaboration of the defence will depend completely on this initial choice.

2. An exceptional regime
Specific for litigating terrorist cases is also the fact that the defence must be aware that anti-terrorist laws are by definition legislations that create exceptions to the common criminal law. Indeed generally speaking, acts prosecuted as terrorist offences are just as well prosecutable offences under the traditional criminal law. 

A  terrorist attack that causes loss of life can perfectly be prosecuted as (multiple) murder, the bombing of a building without personal injury can be prosecuted as criminal damage to property  etc. 

The anti-terrorist laws create special forms of murder, criminal damage to properties etc. 

By the choice made by the prosecution to prosecute offences on the basis of the anti- terrorist laws and not on the basis of the common criminal law,  they are placed in a special position  in which the motives for the crime or its effects on the public institutions are the criteria to distinguish them of common crimes.

It has often been a criticism of anti-terrorist laws that these laws were not necessary because traditional criminal law already offered all tools necessary to act against terrorist activity that is a danger to the public. The fact that anti-terrorist laws have been adopted although the circumstances that normal criminal law existed already and was in principal sufficient, emphasises that the aim of the legislators is indeed to create a special regime for terrorist crimes. 

The special treatment and status of terrorist offences can be reflected in many different ways: different procedural rules (e.g. concerning pre-trial detention, the competent court, special prosecutors or investigating magistrates etc), it can be related to the standards of evidence (e.g. admissibility of evidence collected by secret services, lower standards of  proof required, confidential evidence, etc), it can be related to the penalty that can be imposed (e.g. higher penalties), it can be related to a break away from the principle of individual criminal responsibility (e.g. in creating a de facto collective liability through the incrimination of the of the mere membership of a terrorist organisation), etc. These special regimes imposed upon offenders labelled by the prosecution as ‘terrorists’ result in general in a lower level of protection of the defendants as the level they would benefit if their case would be tried as a traditional criminal offence. 
The defence in terrorist cases will have to be aware of this and will have to adapt its strategy to this reality.

A first question will of course be to identify in which way the special regime appears in the procedure. Sometimes that is very easy because special rules of procedure will be included in statutory law and will be easily accessible and foreseeable, but on other occasions the special regime will appear through factual differences in the way anti-terrorist cases are prosecuted while the law formally does not create a special regime. 

This was e.g. the case in the aforementioned Belgian  anti-terrorist case in which Turkish leftist militants were prosecuted and in which a special trial chamber  was composed in the First Instance Court by using articles in the law that allow to replace judges e.g. when a judge falls sick or when a court is confronted with vacancies. It appeared in a later stage before the Supreme Court (Cour de Cassation) that the prosecutor had influenced the composition of the initial court by stressing the ‘loaded’ character of the trial (although the defendants were not prosecuted for any violent act and there was no indication what so ever that the trial would lead to any form of serious disturbance of public order). The judge that should normally sit withdrew consequently and that opened the way for another judge that was specially transferred from another Court for this case only. The Supreme Court cancelled the decision of this specially composed First Instance Court (and of the Appeal Court that subsequently confirmed the decision of the First Instance Court) arguing that article 6 of the European Rights Convention and 14.1 of the ICCPR,  guaranteeing an independent and impartial court,  had been violated.
A second question the defence has to ask, once all aspects of the special regime have been identified is whether the lesser guarantees for the defendant imply that the right to a fair trial or any other basic right of defence is no longer guaranteed. In the aforementioned case of Turkish leftist militants in Belgium the Appeal Court of Antwerp that handled the case a second time after the decision of the first Appeal Court in Ghent had been cancelled by the Supreme Court, rejected the attempt of the prosecution to lower in fact the standards of evidence in the following terms (p. 48 of the decision): 

“The utmost caution is needed. It is clear, however, that the particularly voluminous dossier 
contains only fragments of investigations conducted in various fields - criminal judicial, administrative, 
State security – and in several countries. 
The Court should in assessing the evidence take into consideration  the principles of a fair trial and may only accept evidence that has been or can be to a contradictory “
And further (p. 139 of the decision)
“The elements put forward by the prosecution to substantiate his claim, are composed of all possible indications against DHKP-C in general and against the defendants individually as apparent from the record and the debates.”


And (p. 144 – 148)

“When the ‘evidence’ (quotation marks by the Court) in this case is carefully analyzed, then 
this leads to the following findings. 
The vast majority of the file consists of results of investigations abroad. 
The Public Ministry is trying to demonstrate by using a very large number of documents that DHKP-C 
is an association of criminals, respectively criminal organization. 
One seeks to substantiate this argument on the basis of foreign - German and Dutch – files and 
judgments. 
In this one goes very far: numerous documents are referred to that are situated in time at a period that is far beyond the period of time to which the prosecution is limited and at as many documents are referred to of which one can wonder how they relate to the defendants or why they are considered as charging the defendants. The prosecution refers e.g. when discussing the individual responsibility of Z.S. her activity as a lawyer.”

By presenting to the court a series of so called ‘soft information’ that has its origin in the activities of secret services, in foreign files that were presented incompletely to the court, depriving de facto the defence of the possibility to submit to real contradiction the conclusions drawn of these partial  and uncontrollable elements the prosecution obviously made an attempt to lower de facto the standards of proof and to shift also de facto the burden of proof to the defendants. 

The Appeal Court in Antwerp reemphasized the fact that the prosecution had to prove beyond all reasonable doubt the guild of the defendants and that this could not be done by piling up vague indications and assumptions of intelligence services. 

Similar problems arise when evidence of a foreign source is used and, there is a presumption that this evidence was obtained through torture, intimidation or by other unlawful means. On this matter the Belgian courts unfortunately in a case against Moroccan fundamentalist Islamic militants decided that evidence obtained e.g. in Morocco and on which  there were clear presumptions that the evidence had been obtained under torture, admitted these materials, considering that the defendant did not prove that the persons that had declared against him  had done so under torture. 

On this matter the defence in terrorist cases will have stand firmly on all basic aspects of the rights to a fair trial and the rights on defence. The defence was able to do so with success in a certain number of cases, as far as at least an important part of the judiciary is sensitive to the necessity  of protecting the checks and balances that have been elaborated over decades in order to guarantee on one hand  an effective protection of society against crime and on the other hand basic guarantees for the defendants  that are necessary not only for the defendants themselves, but also in general for society to assure that citizens are protected against arbitrary and ill-founded decisions of the criminal justice.
3. The principle of legality under threat

The defence must also be aware that in addition to the fact that anti-terrorist laws create a special, less favourable regime to the defendants, they do so on the basis of a criminal offence that is vague and not well defined. 

The international community has been discussing for years to try to find a common definition of terrorism but was unable to do so because the term “terrorism” refers to phenomena that are extremely different and is by definition extremely politically ‘loaded’ and therefore maybe unfit as a legal concept. 

This absence of a generally recognised definition of what  is ‘terrorism’  and the obvious political character  of the concept which leads very often dictatorships and tyrannies to label even forms of completely legitimate opposition as “terrorist” activities, the difficulty to draw borders between terrorism and legitimate struggle against occupation or tyranny,  the difficulty to articulate anti-terrorist legislation and international law leads inevitably to conflict situations with the principle of legality laid down e.g. in article 7 of the European Human Rights Convention and art. 15 of the ICCPR.  We should remember that the case law of the European Human Rights Court does not only require the existence of a law but also formulates quality requirements to that law which should be foreseeable and accessible even if the Strasburg Court accepts on the other hand that every law contains concepts that can be clarified through case law. 

When considering the question of the vague definition of “terrorism” one has also to remind that terrorist acts could be prosecuted as common crimes on the basis of definitions that are clearly established for decades and can hardly lead to any problem with the principle of legality. “Murder”, “assassination” are well defined concepts on which little discussion is possible.  The choice to prosecute an attack that causes the loss of  life not as “murder” but as a “terrorist” offence is therefore a problematic choice. 

The question of a vague definition of terrorism was submitted to the Belgian Arbitration Court (now Constitutional Court)  in an appeal against the anti-terrorist law of 19 December 2003, made by both the French speaking and Flemish League for Human Rights. 

In its decision number 125/2005 of 13th July 2005 the Belgian Arbitration Court 
 (now Constitutional Court) ruled that the definition of a terrorist act as mentioned in the Belgian law  of  19 December 2003 (and which is identical in wording to the definition contained in the European framework decision on combating terrorism of 13 June 2002)  was sufficiently clear not to violate article 7 of the European  Human Rights Convention and the principle of legality at the condition that jurisdictions would interpret it in a restrictive way. 

The Constitutional Court argued:

« Quant à l’élément intentionnel de l’infraction terroriste, il est vrai que la définition qui en est donnée, à savoir celle « commise intentionnellement dans le but d’intimider  gravement une population ou de contraindre indûment des pouvoirs publics ou une organisation internationale à accomplir ou à s’abstenir d’accomplir un acte, ou de gravement déstabiliser ou détruire les structures fondamentales politiques, constitutionnelles, économiques ou sociales d’un pays ou d’une organisation internationale », pourrait dans certains cas donner lieu à des difficultés d’interprétation.

Cependant, le choix des termes « gravement », utilisé à deux reprises, « indûment » ou «détruire» et l’obligation d’interpréter strictement les textes pénaux ne peuvent conduire les juges chargés de les interpréter à qualifier des faits comme tombant sous le coup de

l’infraction terroriste que s’ils manifestent une intention de porter substantiellement atteinte aux éléments visés, ce qui circonscrit de manière suffisante les éléments constitutifs de l’infraction et permet raisonnablement à toute personne physique ou morale de connaître à l’avance les conséquences pénales des comportements, ainsi définis, qu’elle adopterait.

Il en est de même du terme « massives » qui qualifie, à l’article 137, § 3, 1°, du Code pénal, inséré par le même article 3, la destruction ou la dégradation d’une infrastructure, d’un système de transport, d’une propriété publique ou privée, et du terme «considérables »  qui qualifie l’intensité des pertes économiques que ces actes entraîneraient. Ces termes ne permettent pas aux juges chargés de les interpréter de considérer comme infractions terroristes des actes dont les effets ne seraient pas manifestement importants.

Il ne peut être fait grief à un texte de portée générale de ne pas donner une définition plus précise de l’intention exigée pour un ensemble d’infractions susceptibles d’être réprimées comme infractions terroristes. Le juge, comme il lui appartient de le faire lorsqu’il doit mesurer la gravité de faits qui lui sont soumis, devra apprécier cette intention non pas en fonction de conceptions subjectives qui rendraient imprévisible l’application de la disposition en cause mais en considération des éléments objectifs constitutifs de chaque infraction, en tenant compte des circonstances propres à chaque affaire. De même, il appartient au juge d’apprécier le dol spécial requis. »
As far as the criminal intends of terrorist offences is concerned is is correct that the definition that has been given of it, namely “act committed intentionally. … At the obligation for judges to interpret in a strict way in a narrow way criminal law can only lead judges who have to interpret these terms to consider facts abetted to them as being terrorist offences if they…  aughted … demonstrate an intention to substantially harm  the elements covered which focussed in a sufficient way  the constituent elements of the offence and allows reasonably to … physical or moral person to know in advance the legal consequences of the behaviours, thus defined it would adopt.

The same is true as far as the term “massive” is concerned which defines in article 1.3 par. 3 one of the criminal codes the extend of the structure or degradation of infrastructure transport systems, public  or private property and the term “considerable” which describes the intensity of economic losses that such acts should provoke. These terms do not allow judges in charge of interpreting them to consider as a terrorist offence acts of which the effect would not be utterly important.

However practice has shown that this vague definition has lead immediately to problems. In the above mentioned case in Belgium against Turkish leftist militants one Appeal Court came to the conclusion that the activities of the defendants in an information office of this Turkish movement in Brussels were to be considered as evidence of membership of a terrorist organisation, while the second Appeal Court (after the first decision was cancelled by the Supreme Court for procedural reasons) came to the conclusion, judging on the same facts and evidence,  that these activities had nothing to do with terrorism but were to be considered as normal activities in the framework of the freedom of expression and the freedom of organisation.  The Appeal Court in Antwerp ruled (p. 158-159 of the decision):

The court in this context can only refer to article 141ter of the criminal code which reads : Nothing in this title (terrorist crimes) can be read in a way that it would aim  a limitation or hindering of fundamental rights or freedoms such as the right to strike, freedom of assembly, the freedom of association and expression. Under which falls the right to establish unions with others in order to defend its own interests as well as the right to demonstrate as stated in articles 8 to 11 of the European Rights Convention. It does not appear from the file that in the period determined by the incrimination the defendants have gone beyond the exercise of rights of which the law itself is determined that they can not be limited or hindered.

Of course it is not impossible, even under common criminal law that courts and judges appreciate the evidence in a different way, but the appreciation in this case is so diametrically opposed that one must acknowledge the problems to which the use of a vague concept with moving borders must lead. 

An essential part of the defence in terrorist cases will therefore be based on the defence of the principle of legality as enshrined in article 7 of the European Human Rights Convention and article 15 of the International Covenant on Civil and Political Rights.

4. Defending the separation of powers
Problems concerning the violation of the separation of powers, considered as a fundamental principle in a democratic state, arise also in terrorist cases. And this in different ways:

1. In many cases evidence is used that has been collected by intelligence services of different kinds which are in fact instruments of the executive power. Secret services and their working methods are conceived to collect information and materials that can guide policy decisions, not XXXXX ditial decisions in the area of criminal law. Secret and intelligence services work on the basis of sometimes insecure materials provided to them  by informers that have the intention to take forward their own their own political goals and in many cases the intelligence that has been gathered can lead to extremely different policy conclusions. All this is in total contradiction with the basic principles of gathering in criminal cases in which the evidence has to convince the court beyond reasonable doubt after a process of discussion and contradiction that the guild of the defendant is established. Contradiction is very often impossible when materials are provided by a secret service. Countries try to develop systems that should “purify” and of course nobody can argue that when an intelligence service discovers reliable information that a terrorist act is to be organised that information could not be used to undertake also a repressive action against those who are carriing the violence. Nevertheless clear standards should be developed here. Intelligence information should only be used in cases where it is absolutely necessary to protect the population against serious harm and parallel to the jurisprudence of the European Human Rights Court concerning anonymous witnesses, a handicap for the defence by the impossibility because of the difficulties to contradict such materials should be developed. The reality of the problem is illustrated by the above sited decision of the Appeal Court in Antwerp in the DHKP-C case in which the court refused to consider as convincing evidence “all possible indications amongst others provided by investigations conducted by intelligence services”. In a case in which the defendants were not prosecuted for any violent offence for committing or planning any violent act.

2. Another matter of separation powers rises when political organs such as the Counsel of Ministers of the European Union establish lists of terrorists and impose sanctions upon those who have been listed. Such is the case with JM Sison and others.
5. In defence of international law

A last point which makes the defence in terrorist cases special, at least in some of these cases, is the problematic relationship of anti-terrorist laws to international law.

In this particular matter we should probably  go back to the Second World war, the legal framework used during that period  to react against opposition to the state and the legal framework that been established by the international community in the aftermath of the Second World War in reaction to what happened during this period.

During the Second World War the situation was rather simple in the countries under control of the Axis. All activity against the state was considered to be criminal activity and prosecuted (in the probably rare cases where trials were effectively held) as ‘terrorist’ activities. 

The scheme was very simple: the activity of the state was by definition lawful and legitimate and opposition to the state was by definition unlawful and criminal.

In reaction to this a comprehensive framework of international law was developed in the aftermath of the Second World War. 

First of all the crimes committed by state leaders were laid down in the Statute of the Nurnberg Tribunal. 

Secondly, the Universal Declaration of Human Rights indicated that the activity of a state could only be considered as lawful  if that state showed respect for a series of fundamental  rights, established in the Universal Declaration. 

A particular aspect of the Universal Declaration is that it is precisely universal and that therefore it was meant to create obligations not only for states that were part to a treaty like the international covenants, but it created (or was at least meant to create) obligations for all states.

This idea was later further developed mainly in the 2 International Covenants and in other international agreements that gave a more precise overview of the rights states should respect. 

Also very important was of course the fact the Universal declaration of Human Rights recognises in its preamble the right to rebel against regimes that do not respect the rights set out by the Universal declaration  in the following terms:  “whereas it is essential if man is not to be compelled to have recourse, as a last resort to rebellion against tyranny and oppression, that Human Rights should be protected by the rule of law.” 

Such a stand was of course not surprising hardly 3 years after the Second World War during which the resistance movement, systematically  treated by the fascist regimes of the axes powers as terrorists, had played such an important role in the defeat of the fascist regimes in many parts of the world. The Balkan was almost entirely liberated by these “terrorists” as was the city of Paris and many other places in Europe. 

The Universal Declaration of Human Rights could not in 1948 simply ignore this phenomenon or brand it as illegitimate.

The Geneva Conventions of 1949 established the framework of international law applicable to belligerents, imposing on them obligations related to the way the military activities impact on civilian populations, prisoners etc. 

As far as the topic of this paper is concerned it is important to underline that the Geneva Conventions not only have the intention to regulate the conduct of state parties involved in an armed conflict but also for belligerent non-state parties whose activities are to be considered as illegal under international law if they transgress the same norms that are imposed upon states. 

That implies , at least implicitly, that under certain circumstances the use of force by non state actors can be considered as legitimate. 

This idea is further made explicit in a UN General Assembly resolution 2625 on the Declaration on the principles of international law, concerning friendly relations and cooperation amongst states in accordance with the Charter of the United Nations adopted on October 24, 1970 which states the following in its explicitation of what is to be understood by “the principles of equal rights and self determination  of peoples”:

“Every state has the duty to refrain from any forcible action  which deprives peoples referred to above in the elaboration of the present principle of their rights to self determination and freedom and independence. In their actions against, and resistance to, such forcible action in pursuit of the exercise of their right to self determination, such peoples are entitled to seek and to receive support in accordance with the purpose and principles of the charter.”

The same principle has been reaffirmed at several occasions in other resolutions on decolonization , apartheid and in resolutions in relation to the Palestinian people. 

Summarising one can say that the framework set up in the aftermath of the Second World War and developed further in the following decades, radically brakes away from the concept that was generally accepted during the previous period  under which  state action was always legitimate and opposition to the state action was always to be considered as criminal. 

The framework of international law created a situation in which the states had a series of obligations in relation to the way their subjects were treated, and in relation to other people over which they claim in some way to have jurisdiction, recognised at the same time a right to resist for citizens against violations by states of these principles and third, created also a series of obligations imposed upon those who used this right of resistance against tyranny, oppression, occupation etc. to respect the same fundamental rights as those imposed upon states. 

Such a framework could of course not avoid that individual states criminalised the internal opposition as being “terrorists”, but at least in an international framework  such a label imposed by  (sometimes extremely violent) governments was not considered as being legitimate or to have any effect in the international order.

One of the aspects of the war on terror is precisely that the balance shifts again in the other direction. “Terrorist” labels put by governments on their internal opposition are “internationalised” amongst other things by the so-called anti-terrorist listings and by anti-terrorist legislations. 

Previously movements that considered themselves as liberation movements and that waged armed struggle (such as the African National Congress in South Africa during the apartheid period) were of course labelled by their government as “terrorists”. 

Some countries, such as the United States, already applied at an early stage a far going policy of criminalization towards such movements, which lead to the embarrassing situation that very recently the US found out that they had forgotten to take the name of Nelson Mandela of one of the terrorist listings established by the State Department. 

However in Europe the African National Congress could speak freely and have activities. The movement had for example an information bureau in Brussels that during the apartheid period was very active in organising, with strict respect for Belgian law of course and without disturbing Belgian public order, activities that were considered very clearly to fall under the freedom of expression and the freedom of organisation. 

Today the situation could be extremely different. Indeed, the European Union and more precisely the Counsel of Ministers has established its own listings of terrorists 
, including in such lists not only members and activists of organisations like Al Qaida, but also all kinds of movements throughout the world that oppose the government of their country, amongst others means with violent action. 

On the other hand the European framework decision on combating terrorism imposes on member countries of the EU the obligation to create specific incriminations for terrorist activities. 
Formally there is no link between the terrorist listings established by a political organ and the incrimination created in most European countries as a result of the framework decision on combating terrorism, but some countries did establish a link in their national criminal law by making it a crime to participate in activities or to be a member of the organisations put on the list of the Counsel of ministers and proceedings in other countries, were there is no formal link, show that at least the prosecution tries to establish such a link. In the trial of leftist Turkish militants held in Belgium for example one of the arguments of the prosecution was precisely that the organisation to which they were supposed to belong, the DHKP-C, was included in the list of the European Union. And therefore the prosecution considered the participation of some of the defendants to the activities of an information office that had been functioning without any problem openly in Brussels for more than  10 years and which was essentially providing information to members of the European parliament and the Belgian parliament on the situation of prisoners in Turkey, suddenly as activities that implied a criminal liability of the persons active in this bureau as members of a terrorist organisation. 

A similar development can also be seen in the previously mentioned case of the Philippino national Professor José Maria Sison, who is living in Holland. The activities of the radical Philippino progressive opposition in the Netherlands, amongst other through the information bureau of the National Democratic Front of the Philippines established in Utrecht, have been considered for years as a legitimate and normal activity. The Dutch government took a political stand in favour of the Philippino government in the conflict that opposes the Philippino authorities to the National Democratic Front, it would not have tolerated (if there were any) illegal activities of the National Democratic Front on its soil, but there could be no question of any intervention of the judicial authorities against the information bureau of the National Democratic Front although this organisation has under its umbrella the New Peoples Army, that wages armed struggle against the government of the Philippines. And that although the NPA has always been labelled, at least politically  by the authorities in Manilla, as a ‘terrorist’ movement. (Such a label was imposed only on the political level, because the Philippines did not have an anti-terrorist legislation, but only  an anti-rebellion legislation).

The situation changed with the war on terror, when suddenly Professor Sison who has never been involved directly or indirectly since he left his country of origin in leading activities in the Philippines that implied the use of force against the government,  has been criminalised  in 2002, first by the US authorities who included him in a terrorist list, then by the Dutch authorities, who did the same exactly one day after the US did so, and finally by the EU, who included him in its own list of terrorists, established as a result of Council Regulation (EC) No 2580/2001 of December 27, 2001 on specific restrictive measures directed against certain persons and entities with a view to combating terrorism (Annex 2, OJ L 344 of 28/12/2001, p. 70-75 TA \l "Annex 2, OJ L 344 of 28/12/2001, p. 70-75" \s "Annex 2, OJ L 344 of 28/12/2001, p. 70-75" \c 1 ). 

An intervention or a defence in anti-terrorist cases would therefore also imply, where possible,  a vigorous defence of the legal framework of international law with its checks and balances as it has been established in the aftermath of the Second World War in reaction to a legal framework that, in a way, shows lots of similarities with the legal framework of the war on terror, considered state activity as legitimate by definition and opposition to state activities, at least as far as it implies to some extend the use of force, as by definition criminal and terrorist.
6. Conclusion: Litigating terrorist cases, an impossible task ? 

It depends of course on many factors. 
Sometimes litigating terrorist cases will not be very different from litigating a classical criminal case. That will be so for example when the defendant denies any implication in the activities that are at the basis of the prosecution. 
However it is clear that in most cases litigating or conducting a defence in a terrorist case will have a different character of a defence in a normal criminal case. 
What is important to bear in mind is that amongst the judiciary (as far as one gets access to the normal judiciary of course in the framework of litigating terrorist cases which is e.g. not the case for defendants that compare before military commissions in the US) the differences of opinion amongst those who think  that also in terrorist cases basic procedure or rights such as the presumption of innocence, the right to an independent  and impartial court, the principle of legality, the standards of evidence etc. should be respected on one hand, and those who think that an exceptional regime should be imposed and accepted on the other hand,  continue to exist. 
Of course in some occasions the legislator imposed a special framework, but even in those cases courts have to some extend the possibility to interpret the law and to draw the boundaries of what is possible and acceptable and what is not. 
But, as said before, in many cases the distinction between the way terrorist cases and other cases are handled will appear also or sometimes exclusively through differences in practice which are not imposed by the law. In such cases the attitude of the courts is of course essential. If the articulation of anti-terrorist laws with international law is very often unclear, that allows judges to articulate both in different ways. Some courts will accept the concept of the war on terror and the fact that therefore the more traditional approach should be set aside. Others will on the other hand consider that anti-terrorist laws shouldl only be applied if interpreted in a way that is compatible with the framework of international law. 
That leads us to the conclusion that litigating terrorist cases is to some extend a ‘conservative’ action, appealing to judges to respect fundamental rights of defence and principles of criminal law, the separation of powers as well as principles of international law, all opposed and undermined by the legal concepts that are gradually introduced by the war on terror. 
The question whether litigating terrorist cases is possible or not is defined by the extend to which  judges (but of course also lawmakers and public opinion) can be convinced that on one hand blind violence against innocent people can never be accepted, but can be prosecuted and fought effectively by the traditional common criminal law and that on the other hand not all state activity is by definition legitimate and that opposition to this state activity can under some circumstances and conditions also be legitimate. 
As long as there is a possibility to argue on these questions in an effective way, and as long as judges accept to reflect on these fundamental questions, litigating terrorist cases is not an impossible task. 
However we should also bear in mind that the mere existence of an exceptional legal regime for “terrorist” crimes has precisely as an effect (and very often also as an intention) to make such debate if not impossible, at least more difficult by restricting the margin of appreciation of judges.
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� Hans Köchler in his book “Global justice or global revenge” describes the codification efforts and measures against terrorism. Conventional punishment and punishment of terrorism of 1937 aimed the prevention and punishment of terrorism of an international character never entered into force. It described acts of terrorism as “criminal acts directed against the state and intended or calculated to create a state of terror in the mind of particular persons or a group of persons or the general public.”. Terrorism was put on the agenda of the United Nation again in 1972. The items of the general assemblies 27th session was entitled “measures to prevent terrorism and other forms of violence which endanger or take innocent lives or jeopardise fundamental freedoms and study the underlying causes of those forms of terrorism and acts of violence which lie in misery frustration grievance and despair and which cause some people to sacrifice human lives including their own in an attempt to effect to radical changes.” Köchler says very rightly that this rather long formulation clearly demonstrates the caution attitude of the international community at that time. A series of treaties and resolutions were then established on various aspects of  terrorism such ads the taking of hostages etc. Köchler says  that the crucks of  all these conventions and resolutions regard the urgency of  their implementation for the sake of a consistent anti-terrorism policy of the international community lies in the fact that a precise definition of terrorism is nowhere to be found in these united nations instruments. Their is thus no unified generally definition of what terrorism is.
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�  see e.g. Council Decision 2007/445/EC of June 28, 2007 implementing Article 2(3) of Regulation (EC) No 2580/2001 on specific restrictive measures directed against certain persons and entities with a view to combating terrorism and repealing Decisions 2006/379/EC and 2006/1008/EC (Annex 1, OJ of the EU, L 169 of 29 June 2007, pp. 58-62� TA \l "(Annex 1, OJ of the EU, L 169 of 29 June 2007, pp. 58-62" \s "(Annex 1, OJ of the EU, L 169 of 29 June 2007, pp. 58-62" \c 1 �) drafted on the basis of Council Regulation (EC) No 2580/2001 of December 27, 2001 on specific restrictive measures directed against certain persons and entities with a view to combating terrorism (Annex 2, OJ L 344 of 28/12/2001, p. 70-75� TA \l "Annex 2, OJ L 344 of 28/12/2001, p. 70-75" \s "Annex 2, OJ L 344 of 28/12/2001, p. 70-75" \c 1 �








PAGE  
1

[image: image2.jpg]