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The Right to Live in Peace as the Right to Neither Be Harmed nor Do Harm in Any Military Violence Whatsoever

Hajime Kawaguchi, Lawyer (Nagoya)

I. Intent of the Report


I am thankful for this opportunity to delivery my report here in Vietnam.


On April 17 last year the Appellate Court in Nagoya, the place where Toyota Motor Co. is located, handed down a decision that Self-Defense Forces deployment to Iraq violates the Japanese Constitution. It was the first time that an Appellate Court in Japan had delivered a judgment that a government act violated Article 9 of the Constitution.


We filed our lawsuit in February 2004 with 3,200 plaintiffs and received the decision four years later. I was the chief counsel in this Nagoya trial, and today I will report on the decision.

II. Significance of the Constitutional Judgment


First we must review what was done in Iraq. In March 2003 the US Bush Administration launched a unilateral attack against Iraq that was opposed by many countries including France and Germany. 


But Japan’s then-Prime Minister Koizumi immediately supported the US attack against Iraq and later deployed Japan’s Self-Defense Forces (SDF) to Iraq. In July 2007 the Ground SDF withdrew from Iraq, but the Air SDF remained, and at about that time started performing transport between Baghdad and Kuwait. This involved transporting armed US soldiers to the front line of the war in Baghdad. Having first performed a detailed finding of facts on the true state of the Iraq War and that of Air SDF activities, Nagoya Appellate Court handed down a judgment stating, “The transport activities by the Air Self-Defense Force is an integral part of the use of force by the US military, and as such corresponds to the use of force that is prohibited by Article 9.1 of the Constitution.”


Because of the Japanese Constitution’s Article 9, which renounces war, participation in any kind of war is not allowed. For that reason the Japanese government emphasized that its deployment of the SDF to Iraq was “humanitarian assistance,” and never admitted that it was a war. Further, the media have not adequately criticized the government by saying that the deployment to Iraq was a mistake.


Considering this situation, there is great significance in the judgment by the judiciary that “the Self-Defense Forces are carrying out acts of war, and therefore in violation of the Constitution.” Unable to ignore this decision and public pressure, the government finally withdrew the SDF from Iraq in December 2008.


Our position is that this is a victory by the Peace Constitution and the citizens.

III. Characteristics of the Right to Live in Peace, and the Decision’s Substance


1. The court performed a detailed finding of fact on the grave situation in Iraq, where it is said that as many as 650,000 civilians have died, and on the SDF transport activities.


This also exposed the true nature of the “war on terror” as the mass murder of innocent citizens. Additionally, the court recognized squarely that we have “the right to live in peace.” Today I would like to offer a somewhat detailed explanation of this point.


2. The court’s statement read: “Because in these modern times the basic human rights guaranteed by the Constitution cannot exist without a foundation of peace, it can be said that the right to live in peace is the fundamental right that is at the foundation of all basic human rights and makes their enjoyment possible, and therefore does not merely express the basic spirit and ideal of the Constitution.”


The decision stated that the right to live in peace is a vital right that supports all human rights, and that it is not a mere “ideal,” but a specific right for which people can seek redress from the courts. This is a watershed decision in that it recognizes that each and every citizen takes part in creating peace.


Of course the “right to peace” has already been confirmed in international society, such as by the UN General Assembly declaration of November 12, 1984. Therefore the “right to live in peace” set forth in this decision is part of a trend of advances in world peace and human rights.


3. The decision also lends detailed treatment to the substance of the “right to live in peace.” It noted that “the right to live in peace that appears in the Preamble of the Japanese Constitution is defined, for example, as ‘a fundamental human right of the nuclear age that has a natural-right essence, which enables people to live a life of peace free from fear and want and to create countries and a world of peace in the same way, without peace being destroyed, violated, or suppressed by war, arms, or preparations for war.’”


Further, the court said that this right is a “very diverse and broad right” that includes “the right to live in a Japan which does not make war or use force,” “the right not to be complicit in taking the lives of others through war or the military against one’s will,” “the right to live in peace based on one’s own peaceful convictions, without being involved in acts that harm the peoples of other countries through military means,” and “the right to desire peace based on creed, pursue happiness for all people, and for that purpose live a life of non-combat, nonviolence, and pacifism.”


Two points here demand our attention. First is that “peace” is conceived as “peace that repudiates military force” and consists in non-combat and nonviolence. It is not “peace achieved by military force.”


The “war on terror” is currently on throughout the world.


As Antonio Negri says in Multitude: War and Democracy in the Age of Empire and other works, since 9/11 the US has made a policy shift from “defense” to “security.” This also happened in Japan and many other countries. Negri writes, “In the context of this cross between military and police activity aimed at security there is ever less difference between inside and outside the nation-state: low-intensity warfare meets high-intensity police actions.” And, “Whereas ‘defense’ involves a protective barrier against external threats, ‘security’ justifies a constant martial activity equally in the homeland and abroad.”


As a result, many innocent citizens around the world, in Iraq, Afghanistan, Gaza, and other places, have been sacrificed to this “war on terror.” How should we come to terms with this “war on terror” and “security”?


Just as before, we must start by repudiating military violence under any pretext whatsoever, whether it be for military purposes, police purposes, war between countries, or the war on terror.


For that purpose, I believe, it is important to shift the perspective from that of the state to that of the citizens, and appeal once again to all citizens that they have a “right to live in peace” in the sense of “refusing military violence for whatever avowed reason.” Instead of taking the state’s side and justifying the state’s behavior, we must take the people’s side and control the state’s actions.


4. Emphasizing the Aspect of the “Right Not to Do Others Harm”


(1) The other noteworthy part of this decision is that the “right” includes “the right to not deprive others of life using military means, and to not do others harm in war,” not “the right not to be harmed in war.”


It goes without saying that the citizens of Iraq, Afghanistan, and Gaza have the “right not to be harmed in war.” But in war there are not only those who are harmed, but those living in countries that do the harm.


(2) Why did the court decision say that the right to live in peace also includes “the right not to do others harm”?


There are two reasons. One is that the 3,200 plaintiffs continued addressing the judge with their desire not to be in the position of killing Iraqi citizens and children. Some plaintiffs did this from their own war experiences, others from their NGO activities, and still others as the mothers of small children. The plaintiffs’ strong feelings for not wanting to do others harm in war gave concrete substance to the right to live in peace.


The other reason is the danger of Japan’s current militarization, for which we made a case to the court. In the process of deploying soldiers to Iraq, SDF overseas deployment turned into its primary mission. SDF military training with the US military was expanded, and the US Army 1st Corps was relocated to a base in Japan. Japan’s Self-Defense Forces have morphed into “expeditionary forces” that directly support the US military’s global strategy.


In Japan, SDF monitoring of the citizen anti-war movement has been revealed, and we now have a situation in which citizens are punished for passing out leaflets in opposition to the war.


As the SDF transform, Japanese society is also undergoing a major transformation into a warfare state. Countries that make war abroad infringe their citizens’ rights at home, and that is indeed the dangerous situation now existing in Japan.


To stop overseas deployments and halt domestic human rights infringements, the Japanese people must continue the struggle against the Japanese government to stop the deployments.


I believe that Nagoya Appellate Court recognized the danger of today’s Japanese society and hoped that the Japanese people will actively exercise their “right not to do harm by
 war.”


In view of the foregoing, I want to emphasize the great importance of seeing the right to live in peace as “the right to not be a victim and also to do no harm in war.”


5. Finally, in order not to create any victims of war it is important to profess the right to live in peace as “the right to refuse any military violence whatsoever” and thereby restrict war by the state. As individuals living in “countries inflicting harm” that send their military forces abroad, people must emphasize also that they will not “become people who do harm.”


In my thinking, the substance of the “right to live in peace” that is needed today is “the right to be neither those who are harmed nor those who do harm in any military violence whatsoever.” That is the sense of the right to live in peace set forth by Nagoya Appellate Court, and as such it has precedent-setting value.


It is important for us to tell the world about the value of the right to live in peace in the form set forth by Nagoya Appellate Court — “the right to be neither those who are harmed nor those who do harm in any military violence whatsoever,” and to restrict acts of war by the state, and for people to mount struggles in their own countries to keep them from becoming “countries that do harm by war.”


In particular, Japan has a history as a nation that harmed others by war in the past. Although deployments to Iraq, Somalia, and other places are made to appear different than in the past, there is no mistaking the fact that Japan is again doing harm by war. We are doing everything possible to oppose Japan’s transformation into a warfare state.


I also want to join hands with citizens throughout the world in the struggle to restrict all forms of military violence.


Let us together proclaim a “right to live in peace” that is “the right to be neither those who are harmed nor those who do harm in any military violence whatsoever,” and walk the path that makes the 21st century into the century of peace.


This concludes my report. Thank you for your kind attention.
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