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Summary

Submitted as a supplement to A/HRC/40/74, this text sets out the detailed findings of the
independent internation@lommissiorof inquiry mandated to irestigate the demonstrations that
began in Gaza on 30 March, 2018, the response of Israeli security forces thereto, as well as the
impact on civilians in Gaza and Israel.

The Commission found reasonable grounds to believe that durisgvwieekly demonsations

the Israeli Security Forces (ISF) killed and gravely injured civilians who were neither participating
directly in hostilities nor posing an imminent threat to life. Among thslsst were children,
paramedics, journalists, and persons with dig#sli 183 people were shot dead, another 6,106
were wounded with live ammunition.

The demonstrations were organized by a O6High
from all sectors of Palestinian society, including civil society, cultural and sagahiaations,
students unions, womenbés groups, emi nent per
several political parties.

While the demonstrations were civilian in nature, bringing them under a law enforcement legal
paradigm, they were at timesolent, includingthrowing stones, cutting through the separation
fence, and launching incendiary kites and balloons. The Commission found, however, that the use
of lethal force in response was rarely necessary or proportionate. For lethal force toibsilgerm

the victim must pose an imminent threat to life or limb. The ISF violated international human
rights law in most instances the Commission investigated.

ISF conduct also violated international humanitarian law, which permits civilians to be dargete

only when they 6directly participate in hosti
by demonstratorsdé conduct, in the view of th
May.

The Commission found that twentyne people killed durigg demonstrations were members of
organized armed groups, with another 18 of undetermined status. The Commission took the view,
however, that is unlawful to shoot unarmed demonstrators based solely on their membership in an
armed group, and not on their clutt at the time. It is equally unlawful to target them based on
political affiliation.
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1,576 people were wounded by bullet or bone shrapnel that resulted from ricochets, bullet
fragmentation and shots going through one body into anettiearly illustraing the danger of
firing high-velocity live ammunition into a crowd of demonstrators.

The Commi ssion found that the content and t
engagement contributed to the unlawful approach. rites permited statushased targeting in

the |l egs of individuals deemed to be fikey inc
tyres, cutting or breaching the fence, exhorting/leading the crowd. Under rillese4,903

persons were shot in the lower limbsnany whle standing hundreds of meters away from the
snipers, unarmed.

Unless undertaken lawfully in saiiefense, intentionally killinga civilian not directly
participating in hostitiesis a war crime. Serious human rights violations were committed which
mayamount to crimes against humanity

The Commi ssion found Hamas, as Gazabs de f ad
indiscriminate incendiary and explosive kites and balloons, which spread fear and caused
significant material destruction withisrael.

The Commission also found that the Palestinian Authority and the Gaza de facto authorities bear
responsibility for failing to uphold the right to peaceful assembly in connection with
demonstrations policed by their respective security forces i 20b8.

Israel chose not to cooperate with the Commission.
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. Introduction

1. I n May 2018, the Human Rights Council (ACounci
Commission of Ingiry on the 2018 protests in the Occupied Palestinian Territory

(ACommi ssi on 0-R8/1i The CGoensilaequedteid then CoMmission to investigate

all alleged violations of international humanitarian law and international human rights law in

the Occpied Palestinian Territory (OPT), including East Jerusalem and particularly in the

occupied Gaza Strip, which were related to lesgale protests by Palestinian civilians that

began on 30 March 2018. The Council requested that the Commission repadiitggfiat

the Councilés fortieth session in March 2019

2. Mr. Santiago Canton (Argentina), Ms. Sara Hossain (Bangladesh) and Ms. Kaari

Betty Murungi (Kenya) serve as the three members of the Commission, with Mr. Canton as

Chair?

3. A secretariat of prassional staff based in Geneva supported the Commisdhalfilto

its mandate.

4, On 24 September 2018, the Commission presented an oral update to the Council that

its investigations would focus on alléteged violat,]

the largescale protests, with a particular focus on the Gaza Strip. The Commission
emphasised the importance of ensuring accountability for human rights violations and
providing justice for the victims

5. Shortly thereafter, theCommission travelled on mission to Amman, Jordan
(November 2018) and Istanbul, Turkey (December 2018). The @ssium interviewed
more than 325victims, witnesses, human rights defenders, journalists, staff from
international organisations, special procedure mandate holdetsgatdmedical and other
subject matter experts.

6. The Commission gathered more than 8000 documents from a wide range of sources,
including affidavits, medical reports, satellite imagery, social media, video footage,
photographic materials and expert dégopinions, which related to the events at the
demonstration sites. The Commission also reviewed publicly available information,
including information from official websites of the Government of Israel.

7. The Commission is grateful to the Permanent QleseMission of The State of
Palestine to the United Nations Office in Geneva, as well as the Governments of Egypt,
Turkey and the Hashemite Kingdom of Jordan for their cooperation throughout its work.

. Mandate and methodology

A. Mandate
8. On 18 May 218, the Council mandated the Commission through resolut28/1S
to:
Afiinvestigate al/l all eged violations and abuses

international human rights law in the Occupied Palestinian Territory, including East
Jerusalem, parcularly in the occupied Gaza Strip, in the context of the military assaults on
the largescale civilian protests that began on 30 March 2018, whether before, during or
after; to establish the facts and circumstances, with assistance from relevant exyuerts
special procedure mandate holders, of the alleged violations and abuses, including those that
may amount to war crimes; to identify those responsible; to make recommendations, in

10n 25 July 2018, the President of the Council appointed Ms. Hossain, Ms. Murungi and Mr. David
Crane (United States), who subsequently resigned on 22 August 2018, and was replaced by Mr.
Canton on 20 September 2018.

10
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particular on accountability measures, all with a view to avoiding amtirgg impunity and
ensuring legal accountability, including individual criminal and command responsibility, for
such violations and abuses, and on protecting civilians against any further assaults; and to
present an oral update thereon to the Council sittiirty-ninth session and a final, written
report at its fortieth session. o

9. The Commi ssion interpreted its mandate to incl
scale protests in the Gaza Strip and the West Bank. The Human Rights Council resolution

made particular reference to the loss of life, including of children, women, health workers

and journalists. Against this background, the Commission focused on in@affentsg such

protected groups artlat it considered to be emblematic of alleged Viotes and abuses that

took place.

10.  Although the Commission focused primarily on incidents that occurred between 30
March and 31 December 2018, it also monitored and documented events related to the
protests which occurred outside this timefratteinvestigation focused primarily on deaths

and injuries that occurred at protest sites and at protestZimes.

11. Due to reasons of limited capacity and time, the Commission focused its inquiry on
the use of lethal force live ammunitioni rather than these of less lethal meaiissuch as
tear gas and rubber bullets.

12. Inline with the Council és request to exami ne &
abuses of international human rights and humanitarian law, the Commission interpreted its
mandate to enconmags allegations against both State and $i@te actors.

13. The Council al so requested the Commi ssion to n
on accountability measures, all with a view to avoiding and ending impunity and ensuring

legal accountability, iduding individual criminal and command responsibility, for such
violations and abuses, and on protecting civilia
the Commission has made concrete recommendations on legal accountability.

14. The Commissiomopes that its report will assist future accountability mechanisms to
end impunity for human rights violations committed in the OPT and Israel.

Methodology

15. Inits work, the Commission adhered to the principles of independence, impartiality,

objectivity , transparency, integrity and fAdo no harm. o
methodologies and best practices for human rightsfifading, as developed by the United

Nations?

Standard of Proof

16. Consistent with the practice of other United Na# factfinding bodies, the

Commi ssion employed a fireasonable grounds to be
findings related to individual incidents and patterns of conduct. The Commission then relied

on these factual determinations to determine wdrethcidents and patterns of conduct

2 For the period 30 March 31 Deember, the Commission tracked killings and injuries of Palestinian
civilians, members of Palestinian organized armed groups, Israeli soldiers and civilians that did not
take place at protest sites at protest times, but occurred in the broader contexingfctimg
hostilities between Israel and organized armed groups in Gaza. The Commission did not investigate
these individual cases since they fell outside its man
GMRO bel ow.
3 See for example OHCHR, Inteational Commissions of Inquiry and Fd€éihding Missions on
International Human Rights Law and International Humanitarian1@widance and Practice
(2015).
11
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amounted to violations of international human rights law, international humanitarian law or
international crimes.

17 The Commi ssion is satisfied that the freasona
when it has obtairka reliable body of information, consistent with other material, upon

which a reasonable and ordinarily prudent person would believe that the incident or pattern

of conduct has occurred. While this standard of proof is lower than the standard required in

criminal proceedings to achieve a conviction, it is sufficiently high to call for further

investigations into an incident or pattern of conduct by a judicial body.

18. Factual determinations under this standard are based on at least one credible direct
saurce of information, independently corroborated by at least one or more additional credible
sources of information.

19. The Commission considers the following to be sources of direct information:

1 Interviews of victims or eyewitnesses with direct knowledg#e issues and
incidents;

1 Authenticated video and photographic material, satellite imagery and
documents;

1 Laws, policies and directives of the Government of Israel and the Palestinian
Authority;

Laws, policies and directives of Hamas;

Publicly availableadmissions of relevant facts by representatives of the State
of Israel and the Palestinian Authority;

1 Publicly available admissions of relevant facts by representatives of Hamas and
its military wing, 1zz alDin al-Qassam Brigades;

91 Publicly available admssions of relevant facts by Palestinian Islamic Jihad and
its military wing, Al Quds Brigades;

9 Statistics, surveys, reports, and other quantitative and qualitative information
generated by the United Nations.

20. The Commission assessed the reliability amddibility of each source. This
assessment took into account, among other considerations:

T The witnessd political and personal interes

f The witnessd capacity to correctly recall e
time since thevent, and potential trauma;

1 The position of the witness in relation to the subject of the information;
1  Where and how the witness obtained the information; and
1 The reasons for which the witness provided the information.

21. The Commission relied on thellfmving types of information for the purposes of
corroborating information from direct sources and providing the overall context to violations:

1 Witness testimony and analysis contained in publications or in submissions by
the United Nations, governmentsesearch institutes and human rights
organisations;

1 Information provided by relevant experts and special procedure mandate
holders;

1 Witness affidavits provided to reputable human rights organisations where the
Commission verified the soundness of the methagly used;

91 Descriptions of patterns of conduct contained in public reports, submissions,
books, documentaries and similar materials.

12
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22. The Commission also assessed the validity of information by considering its relevance
to the inquiry, its internal awistency and coherence, its logic, and its consistency with and
corroboration by other information.

23. The Commission also distinguished between the reliability and credibility of the
source and the validity of the information provided. Therefore, tharfiiesion did not
assume that a witness, judged to be a credible and reliable source, would necessarily provide
fully accurate and valid information in all aspects of their testimony.

24.  Where the report sets forth incidents that did not meet the stapidaroof but were

still relevant for understanding the nature of t
them, the Commission explicitly states that the information came from a single witness or

source.

Protection of victims and witnesses

25.  The Commission interviewed victims and witnesses in person and remotely. The
Commission has learned that in some instances withesses who shared information with
previous facffinding bodies on the OPT experienced punitive treatment by the Israeli
authorities including restricted freedom of movement. As a result, the secretariat exercised
caution when communicating with sources inside Gaza and the West Bank. Many witnesses
showed enormous courage by agreeing to contribute to the work of the Commission.

26. The Commission directed victims and witnesses towards existing medical and
psychosocial support services where available.

27. The Commission interviewed eyewitnesses to the killings of demonstrators, as well

as injured demonstrators. Details that coulceadvhe identity of victims or withesses such

as names, dates and places have been omitted in order to ensure the safety and security of
victims, witnesses and their families.

28. The Commission has identified those killed during the demonstrations. Uiskd the
real names of injured demonstrators only where their case has been publicly reported in the
press.

29. Inline with existing United Nations policies on information sensitivity, classification
and handling, information provided by witnesses aitér confidential materials have been
classified as strictly confidential.

Constraints

30 The Commi ssionés work was <constrained by a n
obstacle to the Commi ssionos mandate was |l ack of
Israel.

31. The Government of Israel refused to grant the Commission access to Israel, the Gaza
Strip or West Bank, including East Jerusalem. As a result, the Commission was unable to
witness firsthandthe demonstrationand their impacbn Gazans and onrkli civilians in
southern Israel.

32. The Government of Israel also limited the ability of victims and witnesses to travel
outside Gaza. Therefore, the Commission was unable to interview many victims and
witnesses in person.

33.  Additionally, the Goven me nt of | srael did not respond to t
requests for i nformation. This hindered the Com
4SecretaryGener al 6s bulletin on Information sensitivity, cl
ST/SGB/D07/6
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provided by Israel related to various key allegations. For example, on 19 November 2018 the

Commission sent ketter to the Permanent Mission of Israel to the United Nations and other

International Organizations in Geneva, requesting detailed information on, inter alia, injuries

caused to persons within Israel and damage inflicted, including damage to progieigy in

|l srael, by attacks emanating from Gamtha during the
Government of Israel did not provide a response to this lettéwo other letters of similar

nature(see Annex)

34. In October 2018 the Commission publidhen its website a call for submissions,
inviting interested parties to submit written material relevant to its mandate. To facilitate such
submissions, the Commission accepted materiallivN languages and in Hebrew, and
extended the deadline for sulssions tal5 Novembef The Commission also sent the call

for submissiondirectly to more than 30 individuals and organizations whom it identified in
Israel as possibly possessing relevant information. This group included medical and
emergency servicegydal municipalities, environmental monitoring bodies and civil society.
The Commission also held meetings, outside Israel, with resilentsowns and kibbutzim

next toGaza( t h e HEn@lamdgcivil society groups and Israeli experts. Finally, the
Commission reviewed relevant open source material in English, Hebrew and Arabic,
including photos and videos from social media platforms.

35. Despite requests, the Government of Egypt did not grant the Commission access to
the Gaza Strip through the Rafafvgsing, citing security reasons. Thisoprevented the
Commission from witnessing firdtand the impact of the demonstrations on Gazans.

36. The Commi ssionds | imited time frame for carryi
its inquiry.
Appli cable law

Introduction

37. TheCommi ssi onds mandate was to examine whethe
human rights law (IHRL) and/or international humanitarian law (IHL), both of which

regulatethe use of force, had occurred in the context of theslacgle protests in Gaza, and

whether crimes under international law may have been committed. The Commission also

investigated alleged violations of international law in that context which did not involve the

use of force, in relation to the human rightdreedom of peaceful assembly and expression,

and to health. Set out below are the contours of these international legal frameworks

applicable to these events, IHRL, IHL and international criminal law (ICL), according to

which the Commission made its fings.

38. The Commission prioritized primary sources of international law, guided by article
38(1) of the Statute of the International Court of Justice.
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5COIOPT2018/78/2018.
6 https://www.ohchr.org/coioptprotests

Statute of the International Court of Justice, art 38
accordance with internatial law such disputes as are submitted to it, shall apply: international

conventions, . . .; international custom, . . .; the general principles of law recognized by civilized

nations; . . . judicial decisions and the teachings of the most highly qualifigitists of the various

nations, as subsidiary means for the determination of
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International human rights law

International conventions

39. Israel signed the Internation&lovenant for Civil and Political Rights (ICCPR) in
1966, and ratified it in October of 1991. The Covenant came into force in Israel in January
1992.

40. In 2014, the State of Palestine acceded to the ICCPR. Both Israel and Palestine are
party to othecore international human rights treatfes.

41. Inbecoming States parties to international conventions, States assume obligations and
duties under international law to respect, to protect and to fulfil the rights set out therein.
The obligation to respéeneans the State must not interfere in the enjoyment of a right. The
obligation to protect a right means ensuring that others do not violate it. To fulfil a right is to
take additional steps aimed at securing its full realization, for example by imgfituti
legislative, administrative, judicial, budgetary, or similar meastires.

42.  Certain human rights treaties allow States to place limits on specific rights in defined
circumstance$&Where permitted, such limitations must have a legitimate purposehand t
limitation must be necessary and proportionate in relation to that pufp8sene treaties

also permit States to derogate from specific rights temporarily during a state of emergency
or war!® However, the right to life, the right to be free from twet, inhuman or degrading
treatment and to be free from discrimination are absolute rights, jus cogens, and are subject
neither to limitation nor to derogation. The right to health, as set out imtemational
Covenant orEconomic Social CulturaRights (CESCR,** is nhonderogable, however the
rights to freedom of speech and freedom of peaceful assembly are subject to derogation.
Upon t he | CCPR® Israckformaltlyydeciaradt acstate of emergepagsuant

to article 4(3)!® It renews this niification annually declaring its intention to derogate from

its obligations under article 9 of the Conventién.

8 Both States are parties to CERD, CEDAW, CAT, CESCR, CRPDandiCR&G | udi ng t he CRCos
Optional Protocol on the Involvement of Children in armed confli@QEPAC). Israel is also party

to the CRGOPSC.

9 See, for example, ICCPR, art. 2(1); ICESCR, art. 2(1).

®Human Rights Committee, General Comment No. 31, para.
adopt legislative, judicial, administrative, editive and other appropriate measures in order to fulfil

their | egal obligations. o).

UYFor example, the | CCPR permits a State party to restr
freedom to choose his resi deionsaredelimitadinarticei cl e 12(1). Pe
12(3).

12 For example, with respect to the right to privacy, see Human Rights Committee, general comment

No. 31, para. 6 (AWhere such restrictions are made, St
take such measures are proportionate to the pursuance of legitimate aims in order to ensure

continuous and effective protection of Covenant rights
BICCPR,art4 (1) (Aln time of public emergency which threate

Parties to the preseCovenant may take measures derogating from their obligations . . . to the extent

strictly required by the exigencies of the situation. o
14 CESCR art. 12.

15 Multilateral Treaties Deposited with the Secret@gneral: Status as at 31 December 1991, UN

Doc. ST/LEG/SER.E/10 (1992) p. 149.

BHaaret z, fiKnesset Panel Votes to Extend | srael 6s St at
declaration does not allow derogation from the freedom of peaceful assembly and could not allow

derogation from the righb health.
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Territorial application of ICCPR and other instruments

43. As States Parties to the ICCPR, both the State of Israel and the State tifi¢®ales

obliged to respect and ensure the rights in the Covenant to all individuals within their territory

and subject to their jurisdictiod. These two criteria (territory and jurisdiction) are to be

understood agdisjunctive, and not cumulativagccording tothe International Court of Justice

(ICJ) andthe Human Rights CommittéeA St ateds human rights obligat
| CCPR therefore extend throughout the Stateds ter
St at eds | ur i sldpersons ovenwhose éGnpyment af humanaights the State

exercises power or effective conttéli Thi s i ncludes persons . . . i mp
military or other activiti e Insam, Gtates Pagtiesi f i cant anc¢
to the ICCPR can be held internationally responsible for human rights violations occurring

inside their territory, and also outside their territory if the State exercises jurisdiction there,

has effective control over a relevant person or place, or the actiote@bgents there have

significant and foreseeable human rights impécts.

16

7 CCPR, art. 2. The text continues, Awithout distinct:i
|l anguage, religion, political or other opinion, nation
The Human Rights Committee has inteted this jurisdictional statement to include activities by

state agents also outside the territory, see Communication No. 52/1979, Lopez Burgos v Uruguay,

Views of the Human Rights Committee adopted on 29 July 1981, para. 12(3). Another example of

territor i al reach is in the European Convention on Human R
Parties shall secure to everyomithin their jurisdictionthe rights and freedoms defined in Section |
of this Convention. o (emphasis added), ECHR art. 1.

18 International Court of Justice (ICJ), Armed Activities on the Territory of the Congo (Democratic

Republic of the Congo v. Uganda), Judgment, ICJ Reports 2005, para. 216 (finding international

human rights law applicable to State conduct in the exercisejofigdiction outside its own

territory, particularly in occupied territoried)ie r e aAfrtmerd GAct i);¥WCJ,tegads Cas e d

Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion

of 9 July 2004, [2004] ICJ Reypts, p. 136, para. 1068€&reinafter Wall cageSee Human Rights

Committee, General Comment No. 31 on the nature of the legal obligations of States Parties, para. 10

(AStates Parties are required by arenantagighssto2, paragraph
all persons who may be within their territory and to all persons subject to their jurisdiction. This

means that a State party must respect and ensure the rights laid down in the Covenant to anyone

within the power or effective control ofdahState Party, even if not situated within the territory of the

State Party. o).

191CJ Armed Activities Case, para. 216; ICJ Wall Case, para. 106; Human Rights Committee,

Gener al Comment No. 36, para. 63 ( fAdetthetiveseof mor e, St ates
individuals located in territories, which are under their effective control, such as occupied territories,

and in territories over which they have assumed an int
See also Communication No539/2006, Munaf v. Romania, Views of the Human Rights Committee

on July 31, 2009, p ar-teritorial4ioldion masf b€ f ieeessaryamck of an extr a
foreseeable consequence and must be judged on the knowledge the State party had &t jhe time.

Where jurisdiction results by the extraterritorial St a
the extent and nature of the obligations is determined by the extent and nature of control exercised.

ICJ Armed Activities Case, para. 17Seealso European Court of Human RigAtsSkeini and

Others v. The United Kingdord,July 2011, paral37.

20 Human Rights Committee, General Comment No. 36, para. 63.

2lwall case, pp. 17881, paras. 16213 (concluding that international human rightgrinsents are
applicable fiin respect of acts done by a State i
territory. . .0). The 1 CJ referred specifically to
context. Ibid. para. 217. SimilariyCJ, Advisory Opinion on the Legality of the Threat or Use of

Nuclear Weapons, (1996), para. B5J, Armed Activities on the Territory of the Congo (Democratic

Republic of the Congo v. Uganda), 2005, para. 216

Regional human rights courts have also held $tattes Parties obligations may apply outside the

>
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4. I n 2004, the 1 CJ expressly approved the Hume
conclusion that 1srael s cond&ecstr aienl & sh ewiQPhTd rneuveat |
fromGazam 2005 (see below) did not®change the Commi:t

X
0

45.  While Israel rejects the notiamf 6 e x t r a t leumanirighs obligationgahdy 6 1 n
thus any human rightisased duties in Gazhe impact of its military activities on the human

rights of Palestinians in Gaza, as evidenced in this report, were significant and foreseeable,
bringing those actions within the purview of the ICCPR.

46. In addition to jurisdiction attaching to | SF 1
rightsimpacté wi t hin Gaza, the Commi ssion also took not
scrutiny here took place inside |srael, whil e | ¢

territorial jurisdiction. Certain events, some including the application of lethed faook
place when both the ISF and therson shoivere inside Israel.

47. The territorial scope of CAT,CRC? ICESCR?” and other applicable human rights
instruments are based on O6jurisdictiond only, a

borders of its member States, although their jurisdictional statements are different. Both the American
Convention and the European Convention of Human Rights
jurisdici on, 6 with no menti on o-+Americam Commigsionyon Hufanr exampl e, tt
Right s, Mor ales v. Cuba, 29 September 1999, para. 23;
point out that, in certain cases, the exercise of its jurisdictionexteaterritorial events is not only

consistent with but r e Gaaidetald thb Ynitad Statesa2p Peptenberb | e rul es . 0
1999, para. 37 (same). The European Court of Human Rights too has regularly found the ECHR to

apply extraterritoritly, see AkSkeini and Others v. the United Kingdom, 7 July 2011, para. 149; para.

177 (A[l]ln these exceptional <circumstances, the Court
soldiers engaged in security operations in Basra during the periodstiapy exercised authority and

control over individuals killed in the course of such security operations, so as to establish a

jurisdictional link between the deceased and the United Kingdom for the purposes of Article 1 of the
Convention. m)c;e,DrEcizd pwe.anFrCaour t of Human Right s, 26 Juil
term O6jurisdictiondé is not |imited to the national ter
responsibility can be involved because of acts of their authorities producing effieside dleir own

territoryo).

221CJ, Legal Consequences of the Construction of a Wall in Occupied Palestinian Territory, Advisory

Opinion, I.C.J. Reports 2004, para. 111, p. 180.

23 Human Rights Committee, concluding observations: Israel, CCPR/C/ISR/g®& .5 (2014).

24 bid.; See also, A/ES0/794, Report of the SecretaBeneral on Protection of Palestinian civilian

popul ation, para. 36 (AWith respect to the treaty bodi
rights obligations under the Uaid Nations human rights conventions do not extend to the Occupied

Palestinian Territory. All treaty bodies have rejected this position, as has the International Court of

Justice, which confirmed the extraterritorial application of the human rights obtigaif Israel to

the Occupied Palestinian Territory in its 2004 advisor
SCAT, art 2(1) (AEach State Party shall take effective
measures to prevent acts of torture in any territory underitsjs di ct i on. 0) . I't is unclear

Convention applies when the victim of acts that fall under the definition of torture is outside the State

in question, but the alleged perpetrator is inside the territory and under the jurisdiction of the State

Pary . To clarify, the United States filed a reservatio
acts directed against persons in the offender's custod
Colllection, https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=I1V

9&chapter=4&clang=_enNeither Israel nor Palestine made a similar reservation.

%CRC, art. 2. (Ato eac.ho)child within their jurisdictio
7While there is no general jurisdictional statement in
Party to the present Covenant which, at the time of becoming a Party, has not been able to secure in

its metropolitan territory or other territorieshn der it s juri sdiction compul sory pr
(emphasis added). The Committee on Economic Social and Cultural Rights has interpreted the

Convention to apply to all areas within a Statebs juri

17
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jurisdiction like the ICCPR. Committees overseeing the implementation of these instruments

have found that Israel has obligations within the OPT, and Gaza specifitailgxample,

the CESCRCommittee, as late as 2011, has sought that Israel report on issueraith?

Al so concerni ng tawis|@ESCR rights) thel ICIguied thad Ierael must s

inot raise any obstacle to the exercise of such
been transferred t2ThePCoinatednonitorirey compliancehwstr i t i es . 0
the CRC has been unequivocal, including in 2013,
actions inside Gaz4.

48. That Israel bears human rights obligations in the OPT is consistently expressed in
General Assembly Resolutiofidn SecretaryGeneral report® by the High Commissioner

for Human Right8® the Human Rights Counéflby previous Commissions of Inquiry and
FactFinding missions on the OPYand by other human rights treaty bodies.

49. The accession of the State oféxtineto international human rights treatiesgages
the responsibility of the State of Palestine, as noted, to the extent of its jurisdiction and

effective control. However it does not affect | st
the extent tht conduct attributable to the State of Palestine impacts the human rights of Israeli
citizens, or any other Statesd citizens, in a si

Palestine is internationally responsible.

50. Within Gaza, Hamas bearsrhan rights obligations as the de facto authority in light
of its exercise of governmetike functions3® Within the territory and over the residents of

para. B; General Comment No. 12, para. 14.

28 Committee on Economic, Social and Cultural Rights, concluding observations: Israel,

E/C.12/ISR/CO/3, para. 8 (2011).

22Wall case, para. 11Zhis may implicate, for example, the right to health, and the transfer of

patients between medical facilities in Gaza and East Jerusalem or the West Bank.

30 Committee on the Rights of the Child, concluding observations: Israel, CRC/C/ISRACHEa. 3

(2013) (AThe Committee urges t heiortofthet e party to comply
International Court of Justice on the Legal Consequences of the Construction of a Wall in the OPT . .

. and to abide by its obligations to ensure the full application of the Convention in Israel and in the

OPT, including the West Bank,the @az St r i p as well as in the Occupied Syr
31 For example, General Assembly Resolution 71/98 of 23 December 2016, preamble (A/RES/71/98)

and 72/87 of 14 December 2017, preamble (A/ RES/ 72/ 87)
[ICESCR] andhe [CRC], and affirming that these human rights instruments must be respected in the

Occupied Palestinian Territory, including East Jerusal
32 For example, A/69/348, para. 5, 25 August 2014; A/HRC/28/44, para. 6, 9 March 2015;

A/HRC/34/39 para. 4, 18pril 2017.

33 For example, A/IHRC/8/17, para. 7, 6 June 2008; A/HRC/12/37, p#&al% August 2009;

A/HRC/28/80, para.4%, 2 March 2015; A/IHRC/37/43, para. 3, 6 March 2018.

34Including the preamble of the Resolution that created this Commissioguify, AAHRC/RES/S

28/1. See also AIHRC/RES/37/35, para. 4; AAHRC/RES/37/37; AAHRC/RES/34/30 preamble and

para. 5; AHRC/RES/31/35; A/IHRC/RES/31/34 preamble and para. 5.

35 A/IHRC/12/48 (2009); AIHRC/22/63 (2012); and A/HRC/29/52 (2014).

36 |In addition b the examples set out in the preceding paragraph (ICCPR, ICESCR, CAT and CRC),

see Committee on Elimination of Racial Discrimination, CERD/C/ISR/CQ#f,4ara. 10 (2012)

(mentioning obligations in Occupied Palestinian Territory and Gaza specifically)n@tze on the

Elimination of Discrimination against Women, concluding observations: Israel,

CEDAW/ C/ I SR/ CO/ 6, (2017), para. 14 (60Occupied Palestin
jurisdiction or effective control 6).

37 Human Rights Committe&eneral Comment No. 36, para. 63. As noted, States parties must

respect and protect the I|lives of individuals fAlocated
State, whose right to life is nonetheless impacted by its military or other aciivitiedirect and

reasonably foreseeabl e manner. o

38 A/HRC/8/17 paras. 4, 9 (6 June 2008); A/IHRC/29/52 p&as2, and 17 (24 June 2015) Col
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Gaza it shares effective control with Israel, each exercising certain functions. Whether bound
by the teaties ratified by the State of Palestine or via customary human rights law, the de
facto authority is internationally responsible for violations it commits in Gaza, or from within
Gaza®®

Customary international human rights law

51. A number of humarrights are now recognized as customary international law.
Customary law reflects the practice of States over time, practice to which they adhere from a
sense of legal obligation (opinio juri®)Thus, State authorities are obligated to respect,
protect andulfil these rights regardless of whether an apposite treaty has been ratified. While
there exists no definitive list of the human rights that form part of customary international
law, it is clear that arbitrary deprivation of life, freedom from discration, and freedom

from torture, inhuman and degrading treatment form part of customary international human
rights law#* Moreover, customary international human rights law is not territorially lintited.

Report; AIHRC/28/45 para. 6 (5 March 2015).

39 While Hamas did not participate in the ratification process, istwed that it sees itself bound by

these instruments, in particular the | CCPR. Uni ted Nat
Situation in Palestine and other Occupied Arab Territo
Watch, Two Authorities, ® Way, Zero Dissent: Arbitrary Arrest and Torture Under the Palestinian

Authority and Hamas, Annex VII: Unofficial Translation of Letter from Gaza Internal Security to

Human Rights Watch, October 2018 pagtgis 129: O6The Mini
committed to the international human rights treaties that have been ratified by Palestine, in particular

the I CCPR and the Convention Against Torturebo.

40 Statute of the International Court of Justice, article 38(1)(b).

41 See among many othersojih Dimitrijevic, Customary Law as an Instrument for the Protection of

Human Rights, Istituto per gli Studi di Politica Internazionale, 2006 (Available at
https://www.ispionline.it/it/doaments/wp_7_2006.pdfM. Nowak, U.N. Covenant on Civil and

Political Rights: CCPR Commentary, N. P. Engel, Kehl/Strasbourg/Arlington, 2005, p.

122; Y. Dinstein, iThe Right to Life, Physical I ntegri
InternationaBill of Rights: The Covenant on Civil and Political Rights, Columbia University Press,

New York, 1981, pp. 13415. These human rights are also recognized as customary international

humanitarian law, see ICRC Customary International Humanitarian law,Rutty 88 (Non

discrimination); Rule 89 (Violence to life), Rule 90 (Torture and Cruel, Inhuman or Degrading

Treatment). For additional sources on the customary nature of these rights see Richard B. Lillich, The

Growing Importance of International HumargRis Law, 25 GA. J. INT'L & COMP. L. 1, p. 6. See

also American Law Instituted6s Restatement (Third) of t
Part I, Chapter 1, International Law: Character and Source, para. 102 Commentary and illustrations,

p.9 sub para. 7 (AFor example, there is now substantia
Restatement, Part VII), and it is plausible to conclude that a rule against torture is part of international

law, since such a principle is common to all major &l systems. 0) ; See John P. Hu mp h

International Bill of Rights: Scope and Implementation, 17 WM. & MARY L. REV. 527 (1976).

Professor Humphrey was the first Director of the UN Se
wrote of the UDHR alreadyih 9 76 t hat , fithe Decl aration has been invol
within and without the United Nations that lawyers now are saying that, whatever the intention of its

authors may have been, the Declaration is now part of the customary law of nationsefodetie

binding on all states. o

42 Restatement of the Law: The Foreign Relations Law of the United States, Vol. 2, American Law

Institute Publishers, St. Paul, MN, 1987, pp.ilbT 5 . See also David Kretzmer, 6Tar
suspected terrorists: eatjudicial executions or legitimate meansofs¢le f ence ?6, i n Eur opean
Journal of International Law, Vol. 16, No. 2, 2005, p.-B%
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Self-defence under international law

52. Statesand individuals both have the right to sééifense against an unlawful and

imminent (armed) attack. The right for States is a reasonably well settled principle in public
international Il aw, steeped in cust®mr and codi fi
individuals, seHdefense has been recognized at the international level as a general principle

of international law#* Both types of selflefense, each within its confines, may serve as legal

justificationt® for the use ohecessanandproportionalforce including lethal force, where

such attack is imminen.

53. Personal selflefense inheres tall persons, including tindividuals acting as State
agents, such as police officers and military persotinBecurity personnel may defend

20

43 Although the parameters and application of the right is the subject of much debate, the existence of

the right itseflis not disputed.

44 See for example Article 2(2)(a) of the European Convention on Human Rights (no violation of the

right to |Iife where the deprivation of |ife fAresults f
absolutely necesyaperédoinnfdemensé awf udanviolence. 0). Se
Hessbruegge, Human Rights and Personat Belffense in International Law, Oxford University

Press, 2017, p. 8 & 21 (citing as an example, among others, Article 31 (1)(c) of the Rome Statute of

the Intenational Criminal Court in which setfefense can be invoked to preclude criminal

responsibility).

45Where applicable, they provide the sole exception to the monopoly on the use of (lethal) force

otherwise reserved to their respective higher jurisdieliorders, i.e., the Statevhich precludes

resort to force by private citizens, and the UN Chartehich precludes the use of force between

Member States as per UN Charter article 2(4).

46 The invocation by a State of the right to s#dffense is a astion of jus ad bellum. When

exercising selflefense, State forces must nevertheless comply with applicable jus in bello

frameworks, such as IHL and IHRL. See The International Law Commission, Draft articles on

Responsibility of States for Internationallyrongful Acts, Report of the International Law

Commission, FiftyThird Session, U.N. Doc. A/56/10 (2001) ppi 885, at p. 74 [Art. 21, para. 3 of

the commentary] (AAs to obligations und-er internati ona
derogable hman rights provisions, [interstate] seléfense does not preclude the wrongfulness of

conduct . ocAmericaniCeurt bf Humamnm Rights shares the view that $tased seltlefense

may permit going to war, but does not govern how it is to be condusg#edambrano Vélez et al. v.

Ecuador, Judgment of 4 July 2007, IACtHR Ser. C No. 166, para. 102.

““Basic Principles, art. 4 (fLaw enforcement officials,
possible, apply nomiolent means before resorting teetuse of force and firearms. They may use

force and firearms only if other means remain ineffective or without any promise of achieving the

i ntended rdefenselprincipte} applySvadther in peacetime or armed conflict. See

Prosecutor v. Dario &rdic, Mario Cerkez, Case No.-95-14/2T, Judgment, para. 451. See also

Report (Part One) of The Public Commission to Examine the Maritime Incident of 31 May 2010

(Turkel Commission), January 2011, http:// www.turleimmittee.gov.il/ files/wordocs//
807200211english.pdf, at paras. 185 and 189 (dAln a | aw
rights norms), the use of lethal force by state agents is generally permitted in three circumstances:

selfdefense, defense of others, and enforcement of the éaw . . . dlePemsenals]sdltfthe sol e
case where law enforcement agents may, intentionally and without judicial sentence, kill in times of
peace. 0 See also Hessbruegge, p. 221 (AHowever, even i

have to obeytte more restrictive law enforcement standards that are informed by international human

rights law. This is specifically the case when faced with violence from persons that remain protected

under international humanitarian law because they do not particpattly in hostilities. In these

situations, the right to personal sdfense becomes particularly relevant, because it is the sole

ground that can justify deliberately | ethal force agai
defense also afips to private individuals, under the same parameters, but is not addressed in this

context.
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themselves with fae against civilians who unlawfully attack them, whether in peacetime or
during armed conflict?

54. The use of potentially lethal force to defend oneself or others is tied directly to the
underlying assumption of the human right to lifbat each indiidual life is of infinite value.

It can therefore never be weighed against anything other than another life and all lives have
equal value. Thus it is legal only where neces&a®nce force is deemed necessary, its use
must be proportionatgsee below In such cases where no other option exists but the choice
between two lives, the force necessary to repel an imminent attack is allowed to protect the
life of the person being attack&d.

International humanitarian |aw

International conventions

55. Both Israel and the State of Palestine are party to the four Geneva Conventions of
1949. The State of Palestine acceded to Additional Protocols | &hahereas Israel has

noti although it accepts that some provisions reflect customary internatiorf@IRaestine

has also acceded to the Fourth Hague Convention on the War on Land and its annexed
Regulations of 1907, where Israel hasinatthough again, it recognizes that the Regulations
reflect customary lawk?

56. Serious violations of IHL are warrimes(see section on crimes under international
law). Each State party to the Geneva Conventions must investigate war crimes allegedly
committed by their nationals or armed forces, or on their territory, and, if appropriate,

48 |bid. See also Direct Participation in Hostilities, infra. During armed conflict, a security personnel

may exercise sellefense even where attackingcivikan d o not c¢ross the threshold of
participation in hostilitiesdéd and hence remain protect
The same principles apply when security forces are defending others.

49 For State agents, the ECHR only allowsdeprivation of life in defense against unlawful violence

where fiabsolutely necessary. o6 See Application no. 2345
of the European Court of Human Rights on 24 March 2011, para. 176; Application No. 25052/94,

Andronicou and Constantinou v. Cyprus, Judgment of the European Court of Human Rights on 9

October 1997, para. 171. The IntAmerican Commission has adopted the same standard, see

Landaeta Mejias v. Venezuela, Inemerican Commission of Human Rights, judarhef 27

August 2014, para. 134.

50 C. Heyns, Remarks at the Geneva Academy, 11 Nov. 2018. For more see, International Committee

of the Red Cross, October 2015, Al nternati onal humani t
ar med conf | atchttps:www.iare.aag/eh/@dowrlload/file/15061/32&portortihl-and
challengesof-armedconflicts.pdf, p.34.

51 Protocol | relates to the protection of victims of international armed conflicts where Protocol I

relates to victims of neinternational aned conflicts.

52 Ministry of Foreign Affairs of the State of Israel, The 2014 Gaza Conflict: Factual and legal

aspects, p. 138, para. 234, FN 397 (availablktai://mfa.gov.il/ProtectieEdge/Pages/default.aspx

accessed 28/10/2018) (AFor example, although 1|srael i s
respecting the Laws and Customs of War on Land, it views the Convention as reflecting customary

international law and thus its prisions are binding on Israel. Although Israel is also not a party to

the 1977 Additional Protocols | and Il to the 1949 Geneva Conventions, it abides by their provisions

inasmuch as they reflect rules of customary internatio
53bid. That the Hage Convention and its Regulations of 1907 form part of customary law is also the

conclusion of the International Court of Justice in the Advisory opinion on the Legal Consequences of

the Construction of a Wall in the Occupied Palestinian Territory ofy92004, 1.C.J. Reports 2004,

para. 89.
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prosecute the suspects. Thayst also investigate other war crimes over which they have
jurisdiction and, if appropriate, prosecute the suspécts.

Customary international humanitarian law

58. In addition to international treaties, parties to an armed conflict are bound by
custormry rules of international humani tarian | aw. I
also binding upon neBtate actors that are parties to a conflict so long as they have attained
a measure of organized structure. Customary IHL rules relate to inteiadaéiod non
international armed conflicts, as well as situations of belligerent occup@tierrules have
emerged as with customary human rights lawhrough the practice of Statasd may be
visible as well aghroughpronouncements by States, intdfomal organizations and armed
groups.The rulesare identified vigurisprudence from international, regional and national
courts.The ICRC, in an extensive, consultative process, has identified 161 rules of customary
international humanitarian la%.The Commission takerote ofthose rules® and considers
thelex latain the Geneva Conventions, the Additional Protocols and the Hzegidations,

as the corpus of the law of armed conflict, against which, where applicable, the Commission
assessed the padi®® conduct .

Occupation law

59. fiTerritory is considered occupied when it is a
hostile army. The occupation extends only to the territory where such authority has been
established an can be exercised. o

60. This provision of the Hague Regulations of 1907 is recognized as customary IHL,
including by Israef® The legal standard by which to measure whether belligerent occupation
has been establ i shed>iTletest may bdisaninfarzediaiowse contr ol 0 t

T One partyds armed forces are physically pres
without the consent of the | ocal sovereign
grounddé el ement) ;

The presence of the foreign armed forces displaces the localigovaughority;

1 The foreign forces have established, or can readily establish, their own authority,
supersedinghat of the (pre)existing local author#&y.
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54|CRC Customary IHL Study, Rule 158.

55 The Study is available herttps://ihkdatabases.icrc.org/customahy/eng/docs/home

5] C R Cassomary International Humanitarian Law Study has been cited favourably by the Israeli
Supreme Court in the Targeted Killings case at para. 23.

57 Law and Custom of War on Land (Hague Regulations) 1907, Sect Ill, art. 42.

58 The Public Committee againgbrture in Israel, et. al. v. Government of Israel, et. al., Israeli
Supreme Court, sitting as High Court of Justice, HCJ 769/02, judgment of 11 December 2005, para.

20 (Hereafter ATargeted Killingso caef€drejgn See supra FN
Affairs on the Gaza conflict); see also Peter Maurer, President of the International Committee of the
Red Cross, Chall enges to international humani tarian | a

Supreme Court has clarified that certainyisions of the Convention as well as the rules of the 1907

Hague Regulations reflect customary IHL and are therefore binding on the authorities in the
territories.o0o). See also the 1 CJ Wall case, para.101.
59 Tristan Ferraro, Determining the beginning @mdl of an occupation under international

humanitarian lawinternational Review of the Red Cross, \@dl Number 885 Spring 2012, p. 139.

601bid. The obligations of an occupying power can be found, inter alldague Regulations, art. 43,

( AThe tepogerhavimyan fact passed into the hands of the occupant, the latter shall take all

the measures in his power to restore, and ensure, as fas#sgyqaublic order and safety.6 ) and
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61. Duringthe 1967 war, Israel seized control of the West Bank, including East Jerusalem,
from Jorcan, and it seized the Gaza Strip from Egifpom then until 2005 Israel exerted its
authority, alsothrough the physical presence of its traép/i ewed against the fdeff e

control o test, the territory anMestBanlskadtent popul at
Jerusalem and the Gaza Strip, were subject to belligerent occupatiah.regard to Gaza,
a judgment in the I sraeld. Supreme Court in 2004 c¢

power theres

64. In 2005, Israel evacuated its traopnd all the settlements from the Gaza Strihen

took the position that this fAdi sengagement o had e
did raise the question of whether the withdrawal
a legally sigificant way, or even ended, the occupati®he law of armed conflict is silent

with respect tdegal or factual thresholds on whan occupation has endethe ICRC has
articulated the generally accept erdlymiroew that, #Ath
t he ones used t o det er mi rf*eTha{ noted the tCRG pat i onds |
acknowledged that departing foreign forces might
fii n s o mamouanats effsctive control for the purposes of the ¢dwccupation and

ent ai | the continued applicati®n of that body of

65. On this question, notably in 2009 and again in 2016, the United Nations Security

Council reaffirmed the position that Israel retains the status of ocuypgwer in the OPT

despite its 2005 disengagement. T®ecurityCounci | 6s 2009 Resol ution men
specifically®® The UN General Assembly has also held the view that Israel remains an

occupying power in the Gaza Stfifin 2014 the Conference of thi#ggh Contracting parties

throughout the Fourth Geneva Convention, for example articlg84l&rael has declared that it

applies de facto selected O6humanitarian provisions6 of
61 See section on contex@ee also A/IHRC/22/63, para. 27.

62 International Court of Justice, Advisory Opinion on the Legal Coresgeps of the Construction of

a Wall, paras. 9001, 110113. While at issue in that case was the wall being built around the West

Bank, the ICJ found that Israel was the occupying power of all of the OPT, which was understood to

include the West Bank, Ea#trusalem, and the Gaza Strip. Ibid, para. 114.

63 Physicians for Human Rights v. Commander of the IDF Forces in the Gaza Strip, HCJ 4764/04,

The Supreme Court Sitting as the High Court of Justice
operations of theDF in Rafah, in so far as the local inhabitants are concerned, are governed by the

Hague Convention Respecting the Laws and Customs of War on Land, 1907 . . . and the Geneva

Convention Relative to the Protectandpara @f Ci vilian Pers
referring to obligations of O6the Occupying Powerd in S
64 Ferraro, p. 156. Establishment requiring the physical presence of foreign forces along with their

ability to enforce authority over the terrijoconcerned and superseding that of the local authority,

without its consent.

%l bid. p. 157. (AThe silence of | HL on this very issue
usually ends either by force, by agreement, or by a unilateral withdraealfoflowed by a related

empowerment of the local government. In most of the cases, the foreign forces leaving the occupied

territory do not continué at least without the consent of the local governriigntexercise important

functions therein. o).

Security Council resolution 2334 (2016), preamble (06R
occupying Power, to abide scrupulously by its legal obligations and responsibilities under the Fourth
Geneva Conventiond),; Securptega@GbuecifiSreessiungonhdadtB60h
Strip constitutes an integral part of the territory occupied in 1967 and will be a part of the Palestinian
state. . .0). See also older resolutions of the Securi
exampleSCres|l uti on 478 (1980), para. 2 (AAffirms that [ eqgi

of international law and does not affect the continued application of the Geneva Convention relative

to the Protection of Civilian Persons in Time of War, of 12 Aud@@4®9, in the Palestinian and other

Arab territories occupied since June 1967, including J
6%’UNGA Res A/ C. 4/ 73/L.16, 14 Nov 2018 (AOccupied Palest
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of the Fourth Geneva Convention adopted a resolutiaifireing Israel as the occupying
power in the OPTP2

66. The ICRC in 2012 assessed that Israel occupies Gaza:

AWhile the shape and degr ee iedf Israelhhass military
continuously maintained effective control over the territories it occupied as a result of
the Six Day War in 1967, and over the Palestinian population living there . . .

In the Occupied Palestinian Territofythat is, the West Bank, Ealtrusalem, and the
Gaza Strip the applicable legal framework is the law of belligerent occupation . . .

[ srael 6s] obligations under occupation | aw are
it exerci®%es control .o

67. The existence of an occupation a factual question that should be the subject of

continual assessment, such as that undertaken following the withdrawal of Israeli forces in

2005 Taking note of the authoritatiygonouncements of the ICJ, the Security Council, the

States Parties to tli@eneva Conventions and the ICRC on this matter, the Commission is of

the view that Israel remains an occupying power with obligations towards Gaza that are
ficommensuratewithhe degree to whi®h it exercises control

Existence of an armed conflict

68. International humanitarian law is applicable due to the existing armed conflict
between the State of Israel and the Palestinian armed groups that are parties to the conflict in
Gaza’! During the reporting period hundreds of rockets, missiles and othigary style

attacks were launched by the parties in exchanges considered by the Commission as active
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Jerusalem, particularlyinthee f ugee camps in the Gaza Stripo); GA reso
2017 on the AApplicability of the Geneva Convention re
Time of War, of 12 August 1949, to the Occupied Palestinian Territory, includstgJBrusalem, and

the other occupied Arab territories. o0 See also General
para. 4, among others. See also Report of the Special Committee to Investigate Israeli Practices

Affecting the Human Rights of the Patmian People and Other Arabs of the Occupied Territories,

A/64/339, 9 September 2009, para. 2.

68 Declaration of 17 December 2014 adopted by the Conference of High Contracting Parties to the

Fourth Geneva Conventi on, practingPRartigs..(calfomthe parti ci pating
occupying Power to fully and effectively respect the Fourth Geneva Convention in the Occupied

Pal estinian Territory, including East Jerusalem.o0) and
concern, . . . about certain awires taken by the Occupying Power in the Occupied Palestinian

Territory, including the closure of the Gaza Strip. o)
69 peter Maurer, President of the International Committee of the Red Cross, Challenges to

international h u ma n ion @olicy, @ 26. | a w: Il srael s occupat

70 Maurer, p. 6. The Commission is aware that the Israeli Supreme Court, sitting as the High Court of

Justice, stated in obiter dictum, that |srael s diseng

| srael 6s 06 e fnél thus theé ocapation. NMhis finding cdmean a lawsuit filed to challenge
cuts in the amount of diesel fuelised to supply electricity to hospitals and hoin#zat the State of

|l srael was permitting into Gaz seniahhdmanitaren her t he cut s a
needs, 6 the minimum required b y-Bassioeni Ahmedvandof war . Il srae
others v Israeli Prime Minister and Minister of Defence, HCJ 9132/07 (2008), parb3. TRe

Commission notes that irrespective of whethex st r i cti ons, c¢closures, the compl et
airspace and the imposition of the naval blockade are
measures are indicators of o6effective control . o See S
“TheCommi ssiono6s finding that | HL applies due to the arm

existence of an occupation (see above). Nothing in international law precludes there being multiple
bases for the application of IHL.
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hostilities. Although there have been periods, including extended periods, where no active
hostilities have taken place, neither is there a lastingepear any official or unofficial
closure to the hostilities that broke puicludingin 200809, 2012 and 2014, and have flared

up intermittently for years.

69. Information available to the Commission indicates that the conflict may be classified
as eiber international or nemternational, while the Commission notes that few substantive
differences exist in the limits on conducting hostiliteesd the use of forcander either
regime’? During the period under review, all parties were bound by the &fwarmed
conflict, the content of which is set out further below.

Crimes under international law

70. The Commission assessed the conduct of both parties agaie&ients otrimes

of the Rome Statute of the International Criminal Court. The Romeit8twas chosen in

part because the State of Palestine acceded to the statute in 2014, bringing these events within
thecour t 6s jurisdiction.

71. International CriminalLaw differs from international human rights law and

international humanitarian laim that its focus is on individual responsibility. In doing so it

requires proof of el ements, namely a ment al el em
additional to those where State responsibility is at idaternationalcrimes also differ from

domestiacrimes, not only in terms of the applicable law, but also in the context in which they

are committed. For example, an armed conflict or occupation is a necessary prerequisite for

the commi ssion of war cri mes, amal civiban Awi despr eac
popul ationd is necessary o commit c¢crimes against
War crimes

72. Certain violations of IHL are war crimes, in particular those that amount to grave
breaches of the Geneva Conventitn§he Commission noted above that the tohmay

be classified as either international or finternational, and conduct constituting war crimes

is largely the same under either regime. The Commission sets out its findings on specific
crimes inthe sectionbelow on individual criminal responsitby.

2 The Israeli government hasastd during the 2014 hostilities in Gaza between Palestinian armed

groups and the IDF, that due to the potential for the conflict to be classified under either regime,

Al srael conducted its military opeofarmédons . . . in acc
Conflict governing both internationalandnrbnnt er nat i on al armed conflicts. o Se
Foreign Affairs, The 2014 Gaza Conflict: Factual and Legal Aspects, IDF Conduct During the 2014

Gaza Conflict, p. 1http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2@a4aConflict-
FactualandLegalAspects.aspxaccessed on 20 Jan 2019.

> Rome Statutert. 12.

74 Rome Statute, art. 7.

5 Grave Breaches regimes are set out in all four Geneva Conventions. For example, see article 130 of

GC Ill and article 147 of GC IV. Violations of common Atrticle 3 of the four Geneva Conventions

may also form the basis for war s prosecutions in ndnternational armed conflicts, as may

violations of customary international humanitarian law.
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2. Crimes against umanity

73. Crimes against humanity are gross human rights violations of a scale and level of
organization that shock the conscience of humanity. Ratified by 123 states, including the
State of Palestindh e R o me Aticla T arguably seflects the definition of crimes
against humanity as that concept stands today.

74. To perpetrate a crime against humanity under the Rome Statute, three chapeau
elements are required:

(@) The individual must commit an underlying inhumane aihwhe requisite
criminal intent; and

(b) the inhumane act (crime) must form part of a widespread or systematic attack
directed against a civilian population; and

(c) the attack must be pursuant to, or in furtherance of, a state or organizational
policy.

75. The underlying crimes include, inter alia, murder, torture, other inhumane acts, and

persecution against any identifiable grégépl he ter m fAwi despreadod refers
committed on a large scale and directed against a multiplicity of victimke trm
Afsystematicdo refers to the fAorganised nature of |
their rando¥ hec diwr rders@a.eado or fAsystematico el em
civilians are to be read disjunctively, meaning that either suffice

76. The systematic nature of an attack may also be evidence of the policy elemientt

can be also inferred through repeated actions occurring in the same sequence, or the existence

of preparations or collective mobilisation orchestrated and cooedinay [the] State or

organisation. Thelementsofcr i mes al so emphasise that #A[s]uch a j
circumstances, be implemented by a deliberate failure to take action, which is consciously

ai med at encouffaging such attack. o

77. The Commision sets out its findings on specific crimestle section below on
individual criminal responsibility.

E. Interaction of the legal fameworks

78. The interplay between the IHL and the IHRL legal frameworks is central to
understanding the law governintbe use of force during the protests in Gézklany
provisions appear similar on their face but they have different content, and they apply in
different factual contextswith repercussions that are literally the difference between a life
lawfully, or unlawfully, taken.

76 Rome Statute art. 7; See also Tadic Trial Chamber Judgment, para. 653.

"7 International Law Commission, Draft Code of Crimes agamesfeace and Security of Mankind,

1996 (ILC Draft Code), Article 18, commentary para. 4; see also Kenya Authorization decision, para.
95.

78 Kenya Authorization decision, 31 March 2010, para. 96; Prosecutor v. Blasid6;13-A,

Judgment, 29 July 200para. 101.

79|CC, Situation in the Democratic Republic of Congo, The Prosecutor v. Gemain Katanga, Judgment
pursuant to article 74 of the Statute, FOC/0401/07-3436, 7 March 2014, para. 1111.

80 |bid. paras. 1104.113.

81 The Israeli Supreme Courittsg as High Court of Justice, addressed precisely this issue in a
ruling on the |l egality of the IDFO6s rules of engagemen
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The relationship between IHL and IHRL

80. The Commission has found the laws of armed conflict (IHL) were applicable to the

hostilities betweeltsrael and Palestinian armed groups. In such context, when international

humanitarian lavapplies, human rights law applies concurreftljhis was not always clear,

but it reflects the trend in international law, prodded in part by the horrors of the Second

Worl d War and facilitated through thm creation o
fundament al human rights, i n t h®Overithglastt y and wor
seven decades human rights law and IHL evolved towards each other and towards the
protection of the i prdhomingbutsathe.humarHdRisat e pr i nci pl e
center, protecting all .ThéGenhevda Convensorsefollbwieca | t o one o ¢
by the Additional Protocols, requibelligerentdo distinguish the civilian from the military,

and to protect the civilian, as well as medics and priswferar and others not taking part

in hostilities. Indeedelligerentsmust take positive measures to protect those not directly

involved in the war effort and not targetaliteeven demands humane treatment of those that

are. A confluence of the humaghits and humanitarian legal regimes is evident also in the

prohibition on discriminatiott and respect fofair trial rights8® As aptly summarized by the

wel-kk nown Mar t eadivilians a@d carnbatents refain under the protection and

authority of theprinciples of international law derived from established custom, from the

principles of humanity and from the dictates of public consciéffce.

8l. This trend was bol st er edWallAddisorfy Opiniodf’er cl ari fi e
Where debate had lingeres to the interplay of IHRL and IHL during armed conflict, the

Court determined that Athe protection offered by
case of armed conflict, save th%®lopegodsof he ef fect
armal conflict, according to the ICJ, international humanitarian law operates to inform the

content of human rights standards, such as those governing arbitrary deprivation of life:

fiThe test of what is an arbitrary deprivation of life, however, then fallpeo
determined by the applicable lex specialis, namely, the law applicable in armed
conflict which is designed to regulate the conduct of hostilities. Thus whether a
particular loss of life, through the use of a certain weapon in warfare, is to be
consideed an arbitrary deprivation of life contrary to Article 6 of the Covenant, can
only be decided by reference to the law applicable in armed conflict and not deduced
from the terms of the Covenant its&lf.

82. Therefore, to the extent that IHL and IHRleaach applicable to the situation under
review, the Commission assessed whether the provisions of either regime have been
violated?® The ICJ reaffirmed thilayereda ppr oach i n t he Wal l judgment ,

82 As noted, selflefense, as a legal justification for the use of force, may also be relevant in the sense
of jus inbello, yet its application must nevertheless comply with the two other legal frameworks: IHL
and IHRL.

83 UN Charter, preamble.

84 Convention (Il1) relative to the Treatment of Prisoners of War, Geneva, 12 August 1949, Art 16.

85 Article Three Common to thGeneva Conventions, and Additional Protocols | and 1.
8%Additional protocol 1, art 1(2), also known as the Ma
the ICRC Customary International Humanitarian Law Study, Rul&5.1

87 Legal Consequences ofethwall

88 | egal Consequences of the Walll, para. 106; see also Legality of the Threat or Use of Nuclear

Weapons, Advisory Opinion of 8 July 1996, 1.C.J. Reports 1996, p. 226, para. 25.

89| egality of the Threat or Use of Nuclear Weapons, Advisory Opiafé@hJuly 1996, |.C.J. Reports

1996, para. 25 (emphasis added)

®The Human Rights Committeef6s view is that dAboth s

pher
exclusive, o Gener al Comment 31, para 11. See also HRC
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relationship between international huntarian law and human rights law, there are thus
three possible situations: some rights may be exclusively matters of international
humanitarian law; others may be exclusively matters of human rights law; yet others may be
matters of both these branchesniérnational law®

83. Guided by the 1CJ6s approach in considering t
Commission applied the two legal paradigms on a-bgssase basis: the law enforcement

paradigm- primarily derived from IHRL?? and 2.the condet of hostilities paradigm

derived from IHL These are not new legal regimes or frameworks, but a description of the
6division of | abourd between | HL and | HRL during
that is understood and broadly accepteDetamining which of these paradigms applies at

any given time is context driventhe determining factor being thexistenceof active

hostilities.Where such hostilities are absent, rules governing the use of force are those of the

law enforcement paradigm.

IHRL and the use of force: Law enforcement paradigm

84. I nternational human r i ght of forced*Whe pightticc e s | i mi t s ¢
life®® and the right to be free from torture, cruel, inhuman and degrading tre&fraering
other rights, resict both theextent toand the circumstances in which a State may use force

28

91 egal Corsequences of the Wapara. 106. This view is supported by many scholars and

practitioners, see for exampl e K. Wat ki n, fiUse of Forc
Conduct of Hostilities, o Internat Sponga012, R276i ew of t he R
(ATherefore, the inhabitantés rights to |ife, and othe
rights |l aw. 0)

92The Commission has noted above the jurisprudence of the ICJ Wall, Nuclear Weapons, and Armed

Activities casesthatboth IHL and IHRL frameworks apply, including concurrently, during periods of

armed conflict and occupatiéna position supported by the relevant treaty bodies and regional

human rights jurisprudence. See al snedCodliRt€6s Expert Mee
Interplay between the Conduct of Hostilities and Law Enforcement Paradigms (Report of the Experts

workshop, prepared and edited by Gloria Gaggioli, Legal Adviser, 2013), p. 1 (Hereida&ent

Force in Armed Conflicts Interplay). ICRC, International Humanitarian Law and the Challenges of

Contemporary Armed Conflicts, 31 Oct 2015, p.36. Similar law enforcement principles exist in

domestic legal systems globally, and so can be understood as general principles of international law

of the rature referred to in Article 38 of the Statute of the International Court of Justice. See K.

Wat kin, fiUse of Force during Occupation: Law Enforceme
International Review of the Red Cross, Vol. 94, No. 885, Spring 2012, pW&dikin also noted that,

Al n this r espebadedlantehf@cerhentmams operatg withis both the international

human rights and the humanitarian | aw frameworks. o | bi
9 |bid. See also Israeli Supreme Court ROE Case, ConcurréRresident Hayut, para. 4. Israeli

Government submission to the Supreme Court, para. 32 and 73 (while accepting law enforcement

principles are applicable during armed conflict, rejecting that those principles derive from IHRL),

Murray et al, PractitionerGuide to Human Rights in Armed Conflict (OUP 2016), see also supra ICJ

Wall, Nuclear Weapons cases.

“Unl ess otherwise specified, in this report the 6use o
potentially lethal force, including the use of firearmisned at the human body. It may also refer to

lesslethal, yet still coercive, force such as rubber bullets, teargas, water cannons and similar measures

which, although o6forceful 8, are not generally wundersto
against particularly susceptible individuals. Although inapposite in this context, the use of force may

include other physical means of force ranging from merely touching a person to restraining, hitting, or

kicking, etc.

9 UDHR art 3; ICCPR art 6. HumaRights law prohibits a State from taking a life arbitrarily, but

the deprivation of life in certain, narrowly defined, circumstances may not be arbitrary.

9% |CCPR art. 7, CAT art. 1.
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against an individual. This Al aw enforcement par a
policing contexts, such as crime interdiction and riot control, but governs tlud fasee in
any interactions between State agents and the poputation.

85. During armed conflict, the LE paradigm applies in the absence of active hostilities,
such as during ceasefires or periods of general calm, and/or where one party is in firtm contro
over an are& It also applies during active hostilities, in the background when forces are
interacting with the civilian population, for exampleaw enforcement rules continue even

if violent disturbances break ostich awiolent riots that burn vebies and break windows,

or even deadly clashes, for example between rival gangs using firearms.

86. While it would not be expected that soldiers during hostilities engage in such
situations, during periods of calm or occupation (during which the paotylitped to ensure

or restore public order and safety), they may have no choice but to interact with the civilian
population, including by using foré&A law enforcement paradigm is arguably foreseen in
thelex lataof armed conflict, in particular duringccupationt®®

87. Under the law enforcement paradigm, State agentsusejorce only when:

9 it serves a legitimate law enforcement purp8sand

“The term 6civiliansd i s notisusedthérefaclaritand part of human
contradistinction to those involved in military operat
Il HL al so applies. Further, 6civiliand as used here, r

in hostilities 6ee below), unless specified as such.

98 Subject to the lex specialis of IHL as set out above.

9 Hessbruegge, p. 22223. This is all the more the case in modern, often asymmetrical, warfare that

regularly takes place in urban environments.

10S5ee Hague®gul ati ons, art. 43, (fAThe legitimate power hav
occupant, the latter shall take all the measures in his power to restore, and ensure, as far as possible,

public order and saf et y. sacited i} provididmeas sBppgtifoethee Court of |
notion that IHL contained its own law enforcement paradigm. It also cited art. 42 of the Third Geneva
Convention (AThe use of weapons against prisoners of w
or attemping to escape, shall constitute an extreme measure, which shall always be preceded by

warnings appropriate to the circumstances. 0) . These t
Report One, para. 234 (AEach |\agpkcabefawintermatorral was assessed
humanitarian law. According to that legal regime, the use of force against civilians who are not taking

a direct part in hostilities is governed by law enforcement norms, whereas direct participants can be

targeted forsuchi me t hey are taking part in hostilities. o), <co
determination. That the content of the 6l aw enforceme
mentioned by the court, likely because the Hague and Geneva laater€onventioal IHRL.

However, the Commission shares the view of most scholars that law enforcement principles of

necessity and proportionality in the use of force against civilians not directly participating in

hostilities are those that evolved through IHRL, andyappen during armed conflict. Use of Force

in Armed Conflicts- Interplay, p. 35. Judge Turkel observed the same elsewhere in his report, para.

189 page. 233 (AAny wuse of force against civilians who
guidedly t he principles of fAnecessityo and use of Apropor
based | aw enforcement norms. o).

101 egitimate purposes include to prevent serious crime, to maintain public order, or to carry out

lawful arrests. See Basic Priptes on the Use of Force and Firearms, principlelé&reafter: Basic

Principles) Code of Conduct for Law Enforcement Officials, artTh e s e tlwaow 86 sionfstt r u ment s

reflect binding international law, see the report by the Special Rapporteur, A/HRE/pédra. 35.

The Commi ssion does not take a position on whether the
forced, but accepts that they reflect | aw enforcement
international lawSee also European Court of HumaigiRs, Grand Chamber, Application No.

43577/98, 43579/98, Nachova and Others v Bulgaria, Judgment of 6 July 2005, p&&s. 95

(referring to the Basic Principles as the fArelevant in
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91 all possible preventative and precautionary measures have been taken in
advancg??

it is strictly necessarifand

it is in proportion to the seriousness of the offence, the risk of harm to others,
and to the legitimate purpose to be achié¥ed

88. In law enforcement, force is necessary only where there is no other way to achieve a

lawful objective; force is to be measure of last resort. Prior to its use, State agents must

exhaust alternative, less forceful measures or demonstrate their infeasibility. The level of

force may be escalated only in so far as demanded
procedue).

89. The scope of the harm inflicted by the use of force must be in proportion to that harm
which is being countered. It is not required, however, that the harm prevented outweigh the
harm inflicted on the attacker. Relevant factors include the liketirof harm and its scope;

the number of attackers harmed versus the number of victims protected; and the culpability
or not of the attackef>

Lethal force

90. The requirements of proportionality and necessity also operate to restrict a State
a g e n t d fseanns. Eirearms deployed against a human body are potentially lethal. Even

30

where death is not intended, such as shooting at
measure which should be resorted to only when strictly necessary in orderet pfetor

prevent serious injury from an imminent thrédtl nt enti onal ly | et hal force
deprivation of life may be jusi f i ed under ECHRO&6s Article 2). I'n Novembe
Commi ttee called on Israel to fA[t]ake all/l necessary me
force during law enforcement operations, including by ensuring that rules of engageimgen fire

regulations of the State partyédés security forces in th
Access Restricted Areas of Gaza, are consistent with article 6 of the Covenant and the Basic

Principles on the Use of Force and Firearmsayt. Enf or cement Of fici al so, see CCP
para 13(a).

102 A/HRC/26/36, para. 63. Application No. 18984/91, McCann and Others v. the United Kingdom,
Judgment of the European Court of Human Rights, 27 September 1995.

103 General Comment No. 36, para§; Eorce may only be used as a last resort, when other measures
have failed and alternative measures will not suffice, see Basic Principles on the Use of Force and
Firearms, principles 4 and 5; Code of Conduct for Law Enforcement Officials, art. 3. gataiiito

take feasible precautions to minimize the necessity to use force has been identified by the European
Court of Human Rights, see, McCann et al v UK, Grand Chamber, Judgment, 27 September 1995,
par a. 194 ( f Ftendribt eperatiorr waglahned aadncontrolled by the authorities so as

to minimise, to the greatest extent possi bl e, recour se
Rapporteur on extrajudicial, summary or arbitrary executions, Christof Heyns, A/HRC/26/36, 1 April

2014,para.8 (A[ Al 1l possible measures should be taken fAupst
decision on whether to pull the trigger arises. o0). Law

as such and give a clear warning of their intent to use firearewdieg to theBasic Principle.

104 Communications No. 687/1996, Rojas Garcia v. Colombia, Views adopted by the Human Rights
Committee on 3 April 2001, paras. 2.1 and 10.5; and No. 731/1996, Robinson v. Jamaica, Views
adopted by the Human Rights Committee29 March 2000, para. 10.3; In#émerican Court of

Human Rights, Montero Aranguren et al (Detention Center of Catia) v. Venezuela, Judgment of 5
July 2006, Series C, No. 150, para. 67. Human Rights Committee, General Comment No. 36, para.
20; Basic Priciples on the Use of Force and Firearms, principle 5 (a) and (b); Code of Conduct for
Law Enforcement Officials, art. 3.

105Hessbruegge, p. 171.

WHyman Rights Committee, General Comment No. 36, para.
be used, forxample, in order to prevent the escape from custody of a suspected criminal or a convict
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killo) is far more restricted. I't is allowed onl:
life from an imminent threaf” All other use of deliberaty lethal force during law
enforcement is per senlawful.1%8

Imminent threat

91. | mmi nent means i mpending or Aii mmedi ately ant
ongoi ngo n o Fosa threan to ¢ immieent the attacker should have no

remaining prepratory steps and should be in sufficient geographic proximity for the attack

tosucceed®6 [ A] n i mmi nent or i mmediate threatodé should
of s ec ond 3&%Therllostratiie mw enforéement scenario is police shooting dead

suicide bomber on the point of detonating a bomb in a busy railway station, or killing a

hostagetaker who is taking aim to kill a hostatjé.

92. I n I aw enforcement scenarios, the State agentd
is imminent mushave a subjective element (i.e., that the belief is honest), and an objective
element (i.e., that a reasonable officer would believe the same thing in the same sitdation).

93.  Any death or injury resulting from the use of force that does not confortme mhtove
principles violateshe prohibition on excessive or disproportionate force. In case of death, it
constitutes arbitrary deprivation of life.

IHL and the use of force:conduct of hostilities paradigm

94. The conduct of hostilities refers toetltollective resort to means and methods of
warfare against the enemif. It includes active combat, launching attacks, and similar

who does not pose a serious and i mminent threat to the
theBasic Principles on the Use of Force and Fireapmagciple 9. (The use of firearms is authorized
in extremely | i mited -defenceardefehca of otleers agaimsatmeérminent n fsel f

threat of death or serious injury, to prevent the perpetration of a particularly serious crime involving

grave theat to life, to arrest a person presenting such a danger and resisting their authority, or to

prevent his or her escape, and only when less extreme means are insufficient to achieve these

objectives. 0) .

107 Basic Principles on the Use of Force and Fireapriaciple 9. See also Human Rights

CommitteeGe ner al Comment No. 36, par a. 12 (AThe intentiona
permi ssible only if it is strictly necessary in order
law enforcement opations, the only other situations in which State agents may use lethal force are to

execute capital punishment in strict compliance with international law and standards, and in situations

of armed conflict in accordance with the requirements of interradtlarmanitarian law (see below).

108 Basic Principles, article.9

109 Hessbruegge, p. 1342.

1101bid.

111 Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Christof

Heyns, A/IHRC/26/36, 1 April 2014, para. 59.

112Geneva Acadmy, Use of Force in Law Enforcement and the Right to Life: The Role of the

Human Rights Council, November 2016, p. 14; See also Human Rights Committee, Concluding
Observations: |l srael , CCPR/ CO/ I SR/ 2, dlyXdice,3) , par a. 15.
all measures to arrest a person suspected of being in the process of committing acts of terror must be
exhausted. 0) .

113 Application No. 18984/91, McCann et al. v. United Kingdom, ECHR Grand Chamber, Judgment

of 29 September 1995, para. 200; 1928Ililaa arbitration (Portugal v. Germany), 2 Reports of

International Arbitral Awards 1012 (1928), at p. 1025. See also Hessbruegge, p. 133. Care should be

taken not to lower this assessment to whether the use of force was reasonable. The assessment is

whet her the officerés belief in the imminence of the t
4 nterpretive Guidance supra, p. 43; Report on Expert Meeting, Use of Force in Armed Cenflicts
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mi

litary

operations.

Wh e n

one partyods

the military capabilities of the loér, the conduct of hostilities legal paradigm applies. So long
as other IHL principles are respected, parties are not barred from targeting, with lethal force,

member s of an

hostilities!1®

Fundamental IHL principles related to the conduct of hostilities

95.

finatur e, |
and,

ci

96.

97.

The principle ofdistinction requires that parties to a conflict distinguish between

civilians and civilian objects on one hand, and military forces and military objectives on the
othe. Attacks may only be directed against the latter. In order for an object or building to be
considered a military objective it must meet two cumulative criteria namely that (1) by its

ocati on,
(2) t he
rcumstances

purpose om
itot al or
t he

objectds
ruling

at

parti al

t#me, offer[ s]

The principle ofproportionalityprohibits attacks that are expeatte cause incidental
loss of life or injury to civilians or damage to civilian objects, which would be excessive in
relation to the concrete and direct military advantage anticip&ted.

The principle ofprecautiondn attack requires parties to takéfebsible measures to
avoid and in any event to minimize incidental loss of civilian life, injury to civilians and
damage to civilian objects. This includes: verifying that the target is a military objective and
that the attack respects the proportiogakiquirement; choosing weapons and timing for the
attack with a view to avoiding or minimizing civilian casualties; issuing advance warnings
when feasible; and suspending any attackhfitomes apparent that it does not respect the
principle of proporinality 18

e n e my andcivilahsevihe directlynparticipafedr ¢ e s

forces

eng .

Utoe miiltilt amgkealcs]i oa

destrt

Comparison of Principles

Conduct of hostilities

Law-enforcement

Distinction:

Parties to a conflict must distinguish
between civilians and civilian objects
on one hand, and military forces and
military objectives on the other.
Attacks may onlybe directed against
the latter (including civilians who
directly participate in hostilities)

No similar principle in law
enforcement as the use of force is
presumed to be against civilians.

Prevention/Precautions

Parties must take all feasible measure
to avoid and in any event to minimize
incidental loss of civilian life, injury to

Prevention/Precaution

State agents must avoid the use of
force as far as possiblewhen
unavoidable, State agents must seek

32

Interplay, p. 35. Presupposing compliance with jus ad bellum, thef dierce during armed conflict

is foreseen within the concept of military necessity. Military necessity has been articulated in various
forms, but at its core is a justification to resort to all measures which are indispensable (i.e. necessary)
for defeathg the enemy and which are not forbidden by the laws and customs of war. Destroying an

enemyo6s

military

equi pment

and personnel ar e

14 and 15. See also US Department of Defense, Law of War Manudl, 8et. 2.2, June 2015
(Update of 31 May 2016).
1155eesupra section on Fundamental IHL principles related to the conduct of hostilities. While
other lawful targets exist, the focus here is on using force against (targetable) human beings.
1181CRC, Cusomary international humanitarian law study, Rule 9.

17|CRC, Customary international humanitarian law study, Rule 14. Note that the Rome Statute

requires

t he

Elementof Crimes, Article 8 (2) (b) (iv).
118|CRC, Customary international humanitarian law study, Rule3115

damage to

be

6clearly

excessivebod

not

n

def i

illeg

rel at
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civiians and damage to civilian
objects.

to minimize harm to human life and
property as much as possible.

Proportionality :

Attacks that are expected to cause
incidental loss of life or injury to
civilians or damage to civilian objects,
which would be excessive in relation
to the concrete and direchilitary
advantage anticipated, are prohibited.

Proportionality :

The use of force must strike a
balance between the legitimate law
enforcement aim on one hand and the
harm that will be caused on the other.
No more force may be used than is
absolutely necssaryto remove the
danger,and force escalated only as
necessary. The use of force must
avoid as far as possible deaths or
injuries of bystanders.

fiMilitary necessity:0

[TIhe necessity of those measures
which are indispensable for securing
the ends of e war, and which are

Necessity

No force is permitted unless
necessary to fulfil a legitimate law
enforcement aim.

lawful according to the modern law
and usages of war. déier Code art.
14119

Other IHL Obligations

98. Inaddition to the duty to respabe Geneva Conventions, all States parties are obliged
to ensuretheir respect?® The obligation to ensure respect is an obligation to take measures
in case a State breaches the Conventighisis on this obligation that the Security Council,

the General Asembly and the State parties to the Geneva Conventions have relied when
calling upon third States to react to IHL violations by the parties to the conflict between Israel
and the State of Palestifré.

Direct Participation in Hostilities

99. As noted, civilans may not be the object of attack. If, during an armed conflict, a
civilian directly participates in hostilities (DPH) he or she loses the protection against attack
afforded to civiliang? Such civilians are targetable on their way to an attack, ddhiag

19I'n the US Armyods 1914 RLthepsincipldis exppessdd asfallovisa r e aras.
y psincipi e p

AA belligerent i s | usardanykirdf forceawhitpipnecessaryfortaeny amount
purpose of the war; that is, the complete submission of the enemy at the earliest possible moment with
the least expenditure of men and money. . . Military necessity justifies a resort to all measures whic
are indispensable for securing this object and which are not forbidden by the modern laws and
customs of war. o

120 Art. 1 Common to GC.

121|CRC Commentary to Art. 1 common to the GC, 2016, para.154; Declaration of the Conference of
the High Contracting &ties to GC IV, 5 December 2001, para.4; ICJ Wall case, pardl8%8and

ICJ Nicaragua Case, para. 220.

122See e.g. S/IRES/2334(2016) and S/RES/465(1980); A/RES/70/89, OP 9 and 10; Declaration of the
Conference of the High Contracting Parties to GC IVD&€ember 2014, para.4.

123 Article 51(3) of Additional Protocol | and article 13(3) of Additional Protocol Il. See also ICRC,
Interpretive Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law. ICRC Customary IH5tudy, Rule 6. Targeted Killings case, para. 30.
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attack, and when returning therefrdffi After that, they regain their protected status and

cannot be targetett is therefore not a violation of IHL to target, including with lethal force,

a civilian who is directly participating in hostilities duringmed conflict, so long as all other

applicable IHL principles are respect&lvilians who DPH must abide by the rules of war,

and if they fail to do so, may be prosemiifor war crimesThey might also be prosecutable

under domestic law as theydongtai | of &écombatantodés privilege.

Qualifying conduct

100. The ICRC has set out a threlement threshold to identify DP¥Fi r st , the ci vili an
conduct must (reasonably be expected to) cause harm to enemy foresldld of harm

Second, the conduct ntudirectly cause the harm,; indirect causes, or generally supporting

the war effort, do not sufficedirect causatioph'?® Finally, the act must be specifically

designed to directly cause the threshold of harm in support of a party to the conflict and to

thedetriment of anothefbelligerent nexus)in sum:

101. D P H anhosfile act that is specifically designed to support one party to an armed

conflict by directlycausing’ on its own or as an integral part of a concrete and coordinated

military operationi harm to the military operations or military capacity of another party, or

death, injury or destruction to p&rsons or object

102. The Commission used these parameters to determine whether any civilian directly
participaed in hostilitiesn the context of the protesasid thus lost the protection IHL affords
them?!?8 The Commission equally took note of the additional views expressed by experts in

124|CRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities under

International Humanitarian Law, p. @3; See also Israeli Supreme Court, Targeted Killing case, at

para. 30. Theourt observed that a civilian who generally supports the hostilities is not taking a direct

part, while fia civilian bearing arms (openly or concea
will use them against the army, at such place, or on his wayftzau it, is a civilian taking "an

active part" in the hostilitiesé. o) I|Ibid. para. 34
125|CRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities under

International Humanitarian Law, p. 46.

126 |pid. Targeted Killing case, para. 8&cts intended to cause damage to the army) (citing Y. Sandoz

et al. Commentary on the Additional Protocols, p. 618
be acts which by their nature and purpose are intended to cause actual harm to the p@adonnel

equi pment of the armed forces." I nterpretative Guidanc
6general supportdéd would be building train tracks that
lines of battle, or undertaking media activit@sdistributing political propaganda in support of one

side. Regarding taking part in hostilities, there is no condition that the civilian use his weapon, nor is

there a condition that he bear arms (openly or concealed). It is possible to take part in

hostilities without using weapons at all . 0) This view
Department of Defense, Law of War Manual, June 2015, Chapter 5.8,-@382@/here the

definitional elements exceed these to the extent that plannimgtiops and sending others to

undertake them, are considered O6direct participation. o
127 Melzer, Targeted killing in International Law, Oxford, 2008, p.-343 Targeted killings case,

para. 35. A[T]lhe foll owing c asoftakingah'directpart'ml so be incl ud
hostilities: a person who collects intelligence on the army, whether on issues regarding the hostilities

or beyond those issues; a person who transports unlawful combatants to or from the place where the

hostilities are takig place; a person who operates weapons which unlawful combatants use, or

supervises their operation, or provides service to the
(citations omitted)

128The Commission notes that the Israeli Supreme Coogped the customary status of Direct

Participation in Hostilities despite Israel not being party to Additional Protocol I. See Israeli Supreme

Court, Targeted Killing case, at para. 30. The court observed that a civilian who generally supports

thehosti i ti es is not taking a direct part, while fAa civil]
on his way to the place where he will use them against the army, at such place, or on his way back
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IHL and IHRL on the interaction of the two paradigms with respect to vidembnstrations
taking place during armed conflicts

ACivil unrest: During armed conflict, political d
unrest are often marked by high levels of violence and are sometimes responded to with

military force. In fat, civil unrest may well result in death, injury and destruction and,

ultimately, may even benefit the general war effort of a party to the conflict by undermining

the territorial authority and control of another party through political pressure, economic

insecurity, destruction and disorder. It is therefore important to distinguish direct

participation in hostilities which is specifically designed to support a party to an armed

conflict against anothei from violent forms of civil unrest, the primary pose of which is

to express dissatisfaction wi®h the territorial ¢

Continuous Combat Function

103. Additional interpretation of the notion dfirect participationcame in the form of

| CRCbs identificationtiodnd@cO@ECHR))Nn.uoA speaerosndratwiftum C
a member of an organized armed group, who is otherwise a civilian because he or she is not

part of a Stateds military, but whose regular fu
combat CCF was developedforhe context where a Stateds militar
typically a NIAC, with a norState armed group. It aims to create status parity between the

me mber s of t hiewh®@areathezwise targetable at adl tirigmnd the members

of thearmed group, who would only be targetaieile directly participating in hostilities,

but not at other times.

104. The notion of fAcontinuous comba®CCRNnctiono has
expands the definition ldfti@dibr eontd pganr tsicci pa@it m @ n

increases the risk of mistaken targeting especially whereStete armed group members

fail to wear uni forms and are otherAni se indisti

inability to distinguish fighters from civilias is anathema to IHL. Others argue that CCF

improperly allows targeting individuals 24/7 without affording them any of the benefits that

are accorded to a Stateds ar med, ificloding e s , such a:
combatpantvs & e g eubisheddot hating palicpated in hostilitis.

105. The Commission does not opine on the recognition of CCF, nor its lawfulness as an
IHL -based status. It notes that CCF does not appear in IHL treaties and the concept remains
unsettled when assessed astom. In such circumstances, the Commission has taken the
view that it must choose, particularly with humanitarian law, the interpretation accepted by

from it, is a civilian taking "an active part" in the hostii es é. 6) | bi d. para. 34.

129|CRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities under

International Humanitarian Law, p. 63.

130 Some suggest the definition is too broad, others that it is too narrow, see for example, Report of

the Special Rapporteur on extrajudicial, summary or arbitrary executions, Addendum: Study on

targeted killings, A/ HRC/ 14/ 24/ Add 6, 28 May 2010, par
War? The ICRC's Interpretive Guidance on Direct ParticipationinHos i t i es, 06 The I nternati ol
Comparative Law Quarterly, vol. 59, no. 1, 2010, pp.i180 2 , P188; S Bosch. AiThe | nter
Humanitarian Law Notion of Direct Participation in Hostilitie# Review of the ICRC Interpretive

Guide and Subsequent Debate, v o | . 17, n €046, p.,1032Mertiadn, Johm g.,.and9 9 9

Mi chael N . Schmitt. Al srael. Targeting: A Legal Appr ai
4, 2015, pp. 1433,p.23 Boot hby, Bi |l ifiAnd for Such Time as: The
Participation in Hostilities,d New York University Jou
no. 3 (Spring 2010): p. 74168,p . 767 ; Schmi t t , Mi chael N. AfDeconstruct.i
Hostilities: The Constitutive Elements, o New York Uniywv
Politics, vol. 42, no. 3 (Spring 2010), p. 6940, p. 738

131 bid.
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a significant majority of the international community. Legal approaches accepted by only a
small group bcountries are not necessarily wrong, but are best not applied by a Commission
until there is further acceptance by the international community. Doing otherwise, would
contribute to an undermining of legal certainty on the international plain.

106. Mostimportantly in thisdemonstratiortontext, the Commission believes that during

an armed conflict but in situations regulated by the law enforcement paradigm, human rights
law prohibits the targeting of individuals the crowdwith lethal force if based paly on

their membership in an armed grotipThe unsettled law combined with the foreseeable risk

to civilians, as set out vividly in this report, serve to reinforce this conclusion.

107. TheCommission further notes that civil defense personnel, ciyili@ice officers and

similarly tasked security officers are considered civilians unless and until they directly
participate in hostilities. Their Omember ship6 i
amount to DPH or CCHn the case of doubt as teetstatus of an individual, the presumption

should be that of civilian statd&

4. Conclusion as to the interaction of the legal regimes

108. Theinteraction of the law enforcement and the conduct of hostilities paradigms leads
to the following with resect to the use of (potentially lethal) force against individuals in the
context of the protests in Gaza:

1. Members of armed forcegé* Intentionally (and potentially) lethal force is foreseen
against members of armed forces durhmstilities so long ashe other IHL
principles and rules are respected.

2. Civilians. Civilians not directly participating in hostilities are not targetable and
may not be the object of attack during armed conflict. The use of force directed
against civilians notirectly partcipating in hostilitiesis subject to the law
enforcement principles afecessityproportionality andprevention/precautiof®

2(a) Civilians who directly participate in hostilities during armed conflict lose the
protection from attack accorded to civilg@an Their participation 1in

¥2ynder the | aw enforcement paradigm neither an indivic
(alleged or proven) nor past behaviour, including posing with firearms, bears on the lawfulness of

using lethaforce against them. The applicable test remains whether the individual, at the time of their

targeting, posed an imminent threat to life or was directly participating in hostilities.

133 Additional Protocol I, para. 50(1); for analysis of DPH in practee, Israeli Supreme Court,

Targeted Killing case, para. 40. The Commission recognizes that this presumption, as set out in AP |

para. 50(1), applies to the distinction between civilians and combatants (art. 43) in international

armed conflict. Nevertheleseere an armed conflict in this context classified asintrnational, in

situations of doubt, fAa careful assessment [should] be
governing a particular situation as to whether there are sufficient indicatioasremt an attack. One

cannot automatically attack anyone who might appear dubious. . . . In the casdraénmational

armed conflicts, . . . the same balanced approach

Study, Rule 6. See also, ICRC Imtky, pp. 2425.

B¥¥The o6principle of distinctiond applies as between mer

are negatively defined. See ICRC Customary IHL Study, Rule 5. By definition, all persons who are
not members of the armed forces, awdians.

135See Supra, section dHRL and the use of force: Law enforcement paradi§ee also Human

Rights Committee, General Comment No 36, paras. 12, 19 and 21; Turkel Commission (Part One),
para. 189, 191.
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means the conduct of hostilities paradigm applies, and it is not illegal to target
them with lethal forcé®

Application of | egal frameworks (AParall

109. As noted, he applicability of either the cduct of hostilities or the law enforcement
paradigm is based on the factual situation presented. This determination may not always be
straightforward®” Some situations may involve both paradigiisr example, during an
armed conflict wherdargetable indiiduals are present among demonstrating civilians,
possibly taking advantage of the demonstration to launch an attack on soldiers policing the
event, both paradigms may apply in paraiféSuch a scenario was foreseen and addressed
by the ICRC:

A[ F] or le & & @vitigm demonstration against the authorities in a situation of armed
conflict were to turn violent, a resort to force in response to this would be governed by law
enforcement rules. If enemy fighters were located in the crowd of rioting céyitlzey could

be directly targeted under IHL rules on the conduct of hostilities. However, their mere
presence, or the fact that the fighters launched attacks from the crowd, would not turn the
rioting civilians into direct participants in the hostilitieShus, all precautions provided for
under IHL would need to be taken to spare the civilians in case of attacks against the fighters.
If it were to prove too difficult to distinguish the rioting civilians from the fighters, it might
be appropriate to deal ith the entire situation under law enforcement, and apply an
escalation of force procedure with respect to all persons posing a thfeat.

110. In short, during the same event, the conduct of hostilities paradigm applies to
targetable individual$*® while aganst (rioting/violent) civilians, the law enforcement
paradigm applies*!

136 Hereafter, the Commission usesthetérmi vi | i ans6 to denote those in Categ
whom the application of any force is subject to an escalation of force procedure. For those in

Category 1 and 2(a), the Commission refers to 6targeta
to them of potentially lethal force is not unlawful so long as all additional IHL principles are

respected.

1371n its judgment, the Israeli Supreme Court noted The war on terror and on the terrorist

organizations faces Israieland in recent years also otle@untries around the worldwith

challenges which are not simple when dealing with complex scenarios which do not clearly fall into

one of the two categories that were stated alb@amreact oflcombabor an act oflaw enforcemend.

Concurrence of Predent Hayut, para. 4 (citing Scholar Kenneth Watkin, Yval Shany and Turkel

Commission Report, who in turn cited the ICRC Expert Report.)

138 See Use of Force in Armed Confligts nt er pl ay, Scenario B, p. 24 (fAiRiots
considered as amounting direct participation in hostilities, regardless of how violent they might be

and of the reasons for which the civilian population reacts violently. . . However, fighters may take

advantage of riots in order to hide in the crowd and attack the enentheF8tate authorities, it may

then be difficult, or even impossible, to distinguish
139|CRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, 30

October 2015, p. 36.

140 Arioting civilianis édirectly participating inpatttestilitiesdo if
set out aboveThe conduct must meet the threshold of harm, it must directly cause that harm

(generally supporting the war effort, does not suffice) and there must Bestoghe harm and a

party to the conflict. An example set otut in a footnot
Interplay report is a riot |l ed by the enemy in order t
armed forces or in order to ditattention of the armed forces to help the conduct of a military

operation in a nearby village. See Use of Force in Armed Coriflicterplay, p. 26, FN 70.

1411bid. Against violent/rioting civilians an escalation of force procedure must be employed,
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111. The application of these paradigms may lead to different outcomes. For example, a
different outcome would be expected under the two proportionality assessments the conduct
of hostilities paradigm would prohibit a (lethal) attack if the collateral harm to civilians is
excessive. The law enforcement paradigm would prohibit any force where the harm caused
is disproportionate to the aim, with lethal force only allowed to save a life.

112. However, applying the two regimes may also lead to the same outcome. For example
where targetable individuals are a small part of a larger, even violent, crowd, and are well
intermingled such that they cannot be singled'tian escalation of forcerpcedure based

on the law enforcement paradigm may be the only way to ensure compliance with both
paradigms.

113. Thetwo paradigmsnayalso converge where an individual posesnaminent threat
to life. Both paradigms wouldormally permit the use of pentially lethal force assuming
other principles of the two regimes are respetted.

IV. Context and background to the AGre:

n
Breaking of the Siegeo

114. This Commission was tasked with investigating alleged violations and abuses in th

OPT, particularly in the occupied Gaza Strip, in the context of the-targle protests that
began on 30 MarcR018 known wunder the banner AGreat March ¢
the Siegeo.

115. The AGreat Mar ch of Ret ur n taited dveekBr eaki ng of
demonstrations blpalestinians near the fence that since 1996 has separated Gaza and Israel

(along the Green Line traced by the armistice agreements of 1949), demanding that the

blockade imposed on Gaza be lifted and the return of Palestéfizgees.

116. Gazais home to two million peoplehalf of them children and twthirds refugees

who live in a narrow 42 km long coastal Strip, measuring 365 square km in total, with one of
the worl dés hi gh e'¥ Theipaocpss loatoutsida woddeamd tb thé e s .
remainder of the occupied Palestinian territory is extremely limited, owing to movement
restrictions imposed by Israel since the early 1890screased in the 2008&and further
intensified in June 2007.

consisting of warnings, minimal force, lelethal measures, with lethal force only employed upon an

imminent threat to life.

142 Targeting the individual must comply, inter alia, with the IHL principle of proportionality.

Shooting someone in a crowd wouldse foreseeable risks to the others in the crowd, risks which

cannot be excessive in relation to the military benefit anticipated from killing the targeted individual.

The attack against the targeted individual must be aborted if the foreseeable leasitrawould be

excessive.

4 f a person posing an &éi mminent threatdé does not do
was the case on occasion in this context), then force under the law enforcement paradigm, and not

conduct of hostilities, woulde permissible.

144 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Years Later, July

2017, page 3, para 3.

145 Since the First Intifada in the early 1990s, Israel has required Palestinians in the Occupied

Palestinian Territoryo obtain a special travel permit from Israeli military authorities in order to travel

from Gaza to the West Bank, through Israel. United Nations Country Team in the Occupied

Palestinian Territory, fAGazandBéThs &khe@zaStiat er 0, (July 2
(11 November 2017

146 In 2000, with the Second Intifada, the movement of Palestinians through the Erez and Rafah

crossings was restricted on the grounds of security.

"
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117. Most Gazans have wer been outside the 42 km long Strip. Its isolation has been
exacerbated by restrictions imposed by the Egyptian authorities as well as by the internal
Palestinian dividé*’

118. The two key demands of these pr aotthests rel at e
lands and properties they lost in 19848 and 1967 and the lifting of the blockade

imposed on the Gaza Strip since 28tf7These events and their historical background have

been scrutinized by many previous Commissions of Inquiry over the @aistrg. A brief

summary of that history follows while noting that it is impossible to do justice to their

complexity over just a few pages.

Historical background

The situation in Gaza from World War | until 1967

119. For 400 years up until Worldvar 1, Palestine, including Gaza, was part of the
Ottoman Empire. In the wake of the war, the then League of Nations established a mandates
system whereby Palestine and other colonies and territories were to be administered by more
fiadvanc edla 192 Britaie vgas appointed as mandatory power over Palestine.

120. I nspired by the nascent Zioni st movement , Br i
tasked it with placing Palestinmder such political, administrative and economic conditions
that could seare the establishment in Palestine of a national home for the Jewish people, it
being clearly understood that nothing should be done which might prejudice the civil and
religious rights of existing nedewish communities in Palestiffé.

121. Duringthe ensing mandate period from 1922 to 1946, the Brit&vernment faced

the task of trying to reconcile these conflicting commitméntiuring a period in which
Jewish immigrants, fleeing persecution in Europe and the Holocaust, increased the Jewish
populationof Palestine from 13 to 30 per céit.

122. Jewish immigration and the sale of land to Jews were resisted byemosh
Palestinians, resulting in a 1936 general strike, revolts, clashes with the British administration
and the establishment of the first @flong series of Commissions of Inquiry tasked with
examining the violent events in Palestine. One, known as the Peel Commission, concluded
in 1937 that the British mandate was unworkable and recommended it be terminated and
replaced by a partition of Ragdtine into an Arab State and a Jewish Stite.

123. The UN was divided on how to solve the problem. On 29 November 1947, the
guestion was put to a vote, leading to the adoption of UN General Assembly resolution 181

147OCHA, The Gaza Strighttps://www.ochaopt.org/location/gaz&ip%20

148 See for example interviews IBI002, KHI004, MBI0O06, MBI010, NMI012.

M9E g. interviews MBI005, ODM010, ODMO009, MBI0O09, HQI056, NMI004, TXI012, NMI017,
MBI002.

150 Covenant of the League bifations, article 22.

151 preamble and article 2 of the mandate, available at
http://avalon.law.yale.edu/20th_century/palmanda.asp

152 A/AC.14/8, 2 October 1947 (Memorandum by His BritanMajesty's Government presented in
1947 to the United Nations Special Committee on Palestine Published at Jerusalem, 1947).

153 Summary of the report of the Palestine Royal Commission presented by the Secretary of State for
the Colonies to the United Kidgm Parliament by Command of His Britannic Majesty, July 1937,
retreived ahttps:/ivww.un.org/unispal/document/plasf-partition-summaryof-the-uk-palestine
royakcommissiorpeelcommissiorreportleagueof-nationsnonun-document/
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on the partition of Palestine, adopte@ha33 votes in favour, 13 against (including Arab

States) and 10 abstentions. The resolution was accepted by the Jewish community (receiving

57 per cent of the land and 84 per cent of the agricultural land while comprising 33 per cent

of the population) bt rejected by the Palestinialish e r esol uti onds adoption we
by outbreaks of violence in then Mandate Palestine. At midnight on 14 May 1948, the British

Mandate expired, and Britain disengaged its forces. At the same time, Israel declared its
independence, invoking Resolution 181, stating th:
equality of social and political rights to all its inhabitants irrespective of religion, race or

s e ¥%The declaration was followed by hostilities between the new Stadethe Arab

States of Egypt, Jordan, Syria and Lebanon, which were brought to an end by the armistice

agreements of 1949. These agreements created a de facto border, to date known as the Green

Line, between Israel and the remainder of Palestine whichitedsin Israel seizing

considerably more of Palestine than was envisaged by Resolutiérab@iunting to in total

78 per cent of Mandate Palestitfe The remainder was subjected to military occupation,

with Egypt occupying Gaza (making clear that it oatiministered the Strip provisionally)

while Jordan annexed East Jerusalem and the West Bank.

124. From April to August 1948, it is estimated that around @80 Palestinianfied or
were expelled from their previnanscllthdtakbas i n todayéd
(dfcatas®¥ropheo) .

125. In Gaza, the original 80,000 inhabitants of the Strip were consequently joined by more

than 200,000 refugedstwo out of five of whom were from the central area of Palestine.

Many refugees were from the widenga region, where 45 out of 56 local centres had been

emptied by their inhabitanislargely peasant families or Bedouins haunted by the desire to

return to homes and lands that were often within sight from the Stéthough the Strip

represented only little more than a hundredth of the area of Mandate Palestine, it by 1949

provided the home for a qu¥rter of Palestineds Ar

126. In December that year, the United Nations Relief Works Agency for Palestinian

Refugees (UNWRA) was settip-def i ni ng Pal estine refugees as fpel
place of residence was Palestine during the period 1 June 1946 to 15 May 1948, and who lost

both home and means of |ivelhood as a result of

127. In 1964, the Palestinian Liberationdanization (PLO) was founded and committed
to liberatethe homeland of the Palestinian people (defined as those Arabs and Jews who were
living in Palestine up to 1947 and 1917 respectively, whether they remained or were

40

%The Declaration of Independence stated that the new
justice anchbeace as envisaged by the prophets of Israel; it will ensure complete equality of social and

political rights to all its inhabitants irrespective of religion, race or sex; it will guarantee freedom of

religion, conscience, language, education and culituneéll safeguard the Holy Places of all

religions; and it wild.l be faithful to the principles o
https://mfa.gov.il/mfa/foreignpolicy/peace/guide/pages/
declaration%200f%20establishment%200f%20state%200f%20israel.aspx

Robert Serry, fAThe-PEhekes alRyep@aten | sraeld.i
https://www.un.org/unispal/history/origirendevolutionof-the-palestineproblem/partii-194 71977/

156 General Progress Report and Supplementary Report of the United Nations Conciliation

Commission for Palestine, Covering the Period from 11 Decemberté 280ctober 1950Jnited

Nations Conciliation Commission for Palestine, A/1367/Rev.1, 23 October 1950 (retrieved 29

January 2019).

B7)eanPi er r e Fiidhistary @ &Q#14d) ,

158 |bid.

159 Established bynited Nations General Assembly Resolution 302 (IXJRES/302 (1V), 8

December 194%retrieved 29 January 2019)

160 UNRWA, Palestine Refugedeetrieved 29 January 2019).
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expelled)!* The PLO comprised numeus Palestinian political parties, the dominant of
which was Fatalii a secular Palestinian National Liberation Movement founded in the late
1950s by diaspora Palestinians after the 1948ba

The 1967 war

128. In 1967, relations between Israel and Bgypcame strained when Egypt blockaded

the Straits of Tiran to Israeli shipping. Israel then launche@pigtive attacks against Egypt,
destroying most of its air force; a ground offensive followed in Gaza and the Sinai, before it
attacked Jordan and Sgiiwho had joined Egypt). In six days, Israel defeated the three States
and occupied Gaza, the Sinai, the West Bank including East Jerusalem and the Golan
Heights. An estimated 350,000 Palestintéhwere forced to flee (of which approximately
117,000 fledfor a second time, having first fled in 1983, and UNRWA was mandated to
assist them as welt?

129. Six months later, the UN Security Council unanimously adopted Resolution 242,

c onf i r mihadngissibility ef the acquisition of land by focce a nldi ncgaIf or | sr ael 6s
withdrawal from the t ajustsolutiontod thesrefugde probdth occupi ed
This resolution was reonfirmed in 1973 by SC resolutig#

International commitments regarding the return of refugees

130. Today, aroundive million Palestinian refugees, including 1.34 million living in Gaza,
are registered with UNRWASS

131. The return of refugees was first addressed by UN General Assembly Resolution 194
T carrying equal weight in international law as the partition regmi - passed on 11
December 1948 which sets out that:

ié the refugees wishing to return to their home
should be permitted to do so at the earliest practicable date, and that compensation

should be paid for the pperty of those choosing not to return and for loss of or damage

to property which, under principles of international law or in equity, should be made

good by the Government'® or authorities responsi

Blyal e Law Sc h iar NatiomallChaeter:ARRasblatisns of the Palestine National

Council July 21 7 , Ir&reded 29 January 2019).

162 Report of the Secretax@eneral under General Assembly resolution 2252\(ESnd Security

Council resolutior237 (1967) A/6797, para. 15&etrieved 29 January 2019).

163 Report of the Secretax@eneral under General Assembly resolution 2252\([ESnd Scurity

Council resolutior237 (1967) para. 15qretrieved 29 January 2019).

164 Resolution 2252 (E¥) asked UNRWAtc ont i nue to fAprovide humanitarian a
practicable, on an emergency basis and as a temporary measure, to other persons in the area who are
at present displaced and are in serious need of immediate assistance as a result of the recent

host | i t i Gesebal Asserably Resolution 2252 (EFHumanitarian assistancA/RES/2252

(ESV), 4 July 1967(retrieved 29 January 2019) aseehttps://www.unrwa.org/content/resolution
302(retrieved 29 January 2019).

165 UNRWA, Protection in the Gaza Stripetrieved 29 January 2019) abtlRWA, Palestine

Refugees.

166 UN General Assembly Resolution 19Article 11 (retrieved 29 January 2019).
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132. Following the 1967 hostilities, in November 74 the UN General Assembly went
further, reaffirming an fAinalienabl-894& i ght o of r e
and 1967 hostilitiem its resolution 323657

133. Since then, this issue has remained one of the most contentious issuediatioego

to find a durable solution to the conflict between Israel and Palestine, despite the fact that
United Nationsbodies haverepeatedly reiterated the right to repatriation or compensation
for Palestinian refugees, in countless resolutions ad@ptedally.

134. By way of example, in its most recent iteration, the General Assembly
overwhelmingly adopted a resolution on 7 December 2018 (with only Israel and the US
voting against) in which it again:

iNotes with regret t hadftherefypees, asipeovidedbforinor compens
paragraph 11 of General Assembly resolution 194 (lIl), has not yet been effected, and

that, therefore, the situation of the Palestine refugees continues to be a matter of grave

concern and the Palestine refugees corditw require assistance to meet basic health,

education an® | iving needso

135. Many Palestinian refugees believe that they would one day return to the village or
town from which their parents or grandparents fled in 1948 and accordingly urge the
implemenation of General Assembly resolutions 194 and 3236.

136. | srael opposes their return, arguing that At he
State of Israel would threaten the existence of Israel as a Jewish state, obliterating its basic

identity & the homeland of the Jewish people and a refuge for persecuted Jews

wor |l d#%%i de. o

137. For some in |Israel, speaking of refugees #fAret.:
near existential threat. In a 2001 article on the right to return posted on tsewafiithe

Israeli Ministry of Foreign Affairs, Dr. Ruth Lapidoth concludes thah ei t her under 't he
international conventions, nor under the major UN resolutions, nor under the relevant

agreements between the parties, do the Palestinian refugeeshgve ari t o return to | sra
If Israel were to allow all of them to return to her territory, this would be an act of suicide
on her part, and no stat® can be expected to dest

Hitherto unsuccessful attempts to achieve peace and resulting oedlrconflict dynamics

138. Despitet he Security Council s demands in resoluti
continued occupying the West Bank, including East Jerusalem, and the GaZa' Siip,

embarked on a policy of establishing Jewish settlements dsetlareas. According to

UNSCO, these settlements are today considered the major stumbling block in the way of a

peaceful resolution to the conflit
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¥ Reaf firms al so t he inianatd retermtatheir Bomesiandipropertyfromt he Pal es't
which they have been displ aced dMGEenewpAsserobtyed, and call s
Resdution 3236 A/RES/3236 (XXIX), Article 2, adopted 22 November 1qretrieved 29 January

2019)

168 A/RES/73/92.

169 See Israeli Ministry of Foreign Affairs: Israel, the Conflict and Peace, Answers to frequently asked

questions, 30 December 2009.

170 See Israli Ministry of Foreign Affairs: Do Palestinian Refugees Have a Right to Return to Israel

15 Jan 2001.

171 See also the section on occupation law above.

172 See, e.g. UNSCO briefing to Security Council, 22 January.2019
https://unsco.unmissions.org/secugyuncitbriefing-situationmiddle-eastincluding-palestinian
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139. Among many Palestinians, violent responses to the occupation and forced exile
intensifiedin the 1978 and 1980s, largely under the auspices of the PLO and its long
standing (1969 to 2004) Chairman Yasser Arafat. From 1987 to 1993, a first Palestinian
uprising against the occupation occurred, known as the First Intifada, or the intifada of stones.
This isalso when Hama# (the Arabic acronym for Islamic Resistance Movement) was
founded, with roots in the Muslim Brotherhood movement, to pursue an armed struggle
against Israel with the aim of liberating historic Palestine, while also providing a wide range
of social welfare programmes in the Gaza Strip and the West Bank.

140. This first uprising ceased when a series of secret peace negotiations between Israel

and the PLO in Oslo resulted in adoption of the Oslo Accords in 1993. A Declaration of

Principles vas signed by Israeli Prime Minister Yitzhak Rabin and PLO Chairman Arafat at

the White House which provided for the establishment of a Palestinian interim self
government aut hority #Afor a period not exceedin
settlement bsed on SCresolutio®s4 2 and 3380. The Osl o Accords trec¢
the Gaza Strip as a single territorial unit, as does the UN (hereinafter called the occupied

Palestinian territory (OPT) or Palestit®dThe PLO recognizedinl srael 6s ri
peace and renounced the use of violence, while Israel recognized the PLO as the

representative of the Palestinian peaplie the dismay of both righwing Israeli and militant

Palestinian groups.

141. 1In 1995, Rabin was assassinated by an Isradit-rigng religious fanatic; a sdtack

to the peace process exacerbated by violent attacks and suicide bombings from Palestinian
groups opposed to the Oslo accords, including Hamas and Islamic Jihad (leading them to be
terroristlisted by the US in 1997). Both groups are to date considered to be parties to the
continuing conflict with Israel.

142. Over time, both Israel and Palestine became dissatisfied with the Oslo regime. Israel
complainedhat the nascent Palestinian Authority (PA) was unable to pragenof violence

by Hamas and Islamic Jihad. The Palestinians complained of humiliating and choking
movement restrictions; that Israel did not honour the agreements reached concerning the
economy, transfer of territory and release of prisoners; and dbatewh settlement
constructiori which risked making a tw&tate solution impossible, despite being repeatedly
condemned by the Security Countil.

143. A second and more violent Intifada erupted in September 2000, triggered by a visit to
the holy Haram aSharif/Temple Mount in East Jerusalem by the then Likud party leader
and general disillusionment over the lack of results of the Oslo Accords.

144. Fromthen and until the end of July 2007, OCHA estimates that 4,228 Palestinians and
1,024 Israelis were kéd in IsraeliPalestinian clashésmore than half were civilians, as
neither side made a serious effort to distinguish between combatants and civilians in their
actions!’402 Israeli civilians died in suicidleombings, a phenomenon that peaked in 2002.

question2

Hamas describes itsel fnads |d bifeRaltd otni minan rlesli amiam crea tm
includes a political party and an armed wing (stp://hamas.ps/en/post/678lacumentof-general
principlesandpolicies). Hamas or its armed wing is listed as a terrorist organization by Australia,
Canada, the European Union, Isr&&w Zealand and the United States of America.
Hamas, fAAb@EWtl7Hg mandad bHama ® n s i Sidceptiba anaigeiGary3 1
ki ck of f03 DatemBen 2048D

175 Terns drawn from UN terminology database.

176 U.S. Department of State, Foreign Terrorist Organizatfoetsieved on 12 February 2019)

177 Most recenty by Security Council resolution 2334 (2016) of 23 December 2016.

178 OCHA Special Focus, Israeflalestinian Fatalities Since 200Bey Trends, August 2007,
https://www.ochaopt.orgites/default/files/CAS_Aug07.pdf
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Between 2004nd 2007, 11 Israeli civilians, including four children, died fromcsdied
Qassam rockets that Palestinian armed groygpsnarily the military wings of Islamic Jihad

and Hamas by that time had started to fire into nearby Israeli toWfiEhe majority of the
Palestinian deaths occurred in the Gaza Strip, through Israeli military operations, targeted
killings, and incursion®® At least 284 Gazans were killed during this ti(@00-2007)

while present within 150n of the Gaza perimeter fenedth Israel, 117 of them civilians,
including 23 childreri®!

145. Meanwhile, in 2002 Israel initiated the construction of a Wall to separate the West
Bank from Israel. While Israel argued that the Wall was built for security reasons, to keep
out suicide bmbers, 80 per cent of the Wall was being built on Palestinian land and therefore
the International Court of Justice deemed the Wall illégaht the same time as Israel by
building the Wall de facto expropriated 10 per cent of Palestinian land, Israkdivssit
constructions continued. By 2018, 611,000 Israelis lived in 250 settlements in the West Bank
and East Jerusaletft In the Gaza Strip, on the other hand, the settlements were withdrawn
by Israel in 200%see also the above section on occupation.law)

146. Subsequent peace negotiation attempts have to date been unsuccessful. On 6
December 2017, the Ufeclared that it would move its embassy from Tel Aviv to Jerusalem.
This decision, celebrated in Israel, led to widespread demonstrations, incluthegGdza
fences!® Palestinian President Abbas declared that the US could no longer play the role of
impartial mediatot® The UN General Assembly subsequently adopted ResolutidiDAS

on the Status of Jernullsaadvadn & mignsidtendedhto altér d e c |
Jerusal emds character, status or demographic

from establishing embassies in the Holy City and to reverse the negative trends imperilling a

t wo State resol ut iamconfliotf®l nhédahsanangl RORPAl eshienilUNOG s

ared

Coordinator for the Middle East Peace Process reported to the Security Gdundil: has been

over 25 years since Oslo opened a pathway to peace. The core of those agreements was long

before enshrined in a nuar of United Nations resolutions and bilateral agreements that
remain valid to this dayé Over time these
for credible negotiations has dimmed, only to be replaced by the lack of hope and the growing
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riskofaonest ate reality of® perpetual occupation. o

The Palestinian elections of 2002006 and the internal Palestinian divide

147. The ineffective Oslo peace process led to widespread disillusion among Palestinians

with its authors and supporters withinthe@®?L. not abl y Fat ah. Foll owi ng Ar
2004, Palestinian Presidential Elections were held in 2005, which Fatah candidate Mahmoud

179 |srael Ministry of Foreign Affairs, Antlsraeli Terrorism in 2007 and its Trends in 2008:Overview

(05 June 2008and OCHA Special Focus, Isra€lalestinian Fatalities Since 2008ey Trends,

August 2007 https://www.ochaopt.org/sites/default/files/CAS_Aug07.pdf

180 https://iwww.ochaopt.org/sites/default/files/CAS_Aug07.pdf

BB Tsel em: fAHostilities(lliNoventhar2@l7)si nce di sengagement 0
B2wa | | case, para 137: iTo sum up, the Court, from the
the specific course | srael has chosen for the wall was
https:/iwww.ictcij.org/files/caserelated/131/1320040709ADV -01-00-EN.pdf

183 hitps://www.ochaopt.org/sites/deftfiles/israeli_settlement_activities.pdf

184 See section on 14 May.

The Washington Post, APalestinians clash with Israeli

Jer us al €7recernber@@l?7).

186 Seehttps://www.un.org/press/en/2017/ga11995.doc.htm

187 https://unsco.unmissions.org/secutguncitbriefing-situationmiddle-eastincluding-palestinian
question2.
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Abbas won. Ahead of the next elections to the Palestinian Legislative Council (PLC)
elections, Hamas announced its itikem to present candidates, after years of disassociation
from the Oslo process and the Palestinian Authority.

148. Inthe 2006 legislative elections, declared as free and fair by international ob'$&rvers

Hamas won a majority74 of 132 seats, in the Legiskadi Council, defeating Fatah. During

the ensuing weeks Hamas tried unsuccessfully to convince Fatah members to accept some
cabinet positions in a unitgovernment, and finally proposed its own list, which President

Abbas accepted. A Hamded Palestinian Goer nment was established.
victory prompted sanctions against the PA by Israel, the US and the EU, who jointly
controlled the vast majority of its sources of income (clearance revenues and international
development aid).

Ho we

149. Tensions betweenFaah and Hamas al so quickly escal ated,

take-over of the Gaza Strip in June 2007, while a Fé¢ahemergency cabinet took control

of the West Bank. Despite several ensuing national unity agreements between Fatah and
Hamas, most recdly on 12 October 2017, the two sides remain divided. No Palestinian
presidential or legislative elections have been held in over a decade, since 2006, creating a
democratic deficit that undermines the legitimacy of state institufiths.

The situationin Gaza since 2007 and the blockade

150.Fol | owi ng Hamasd 2007 takeover of Gaza,

t he |

Afhostile territoryo and, citing security concern

cuts and restrictions on the access and movememteople and good$? ultimately
amounting to a blockade by air, sea and land (the only exception being a 12 km strip of border
with Egypt which, since 2013 in particular, has also remained closed most of the time, due
to the security situation in the Sinaf} Israel justified the blockade as part of a campaign of
feconomic warfa¥eo0 against Hamas.

151. The two key aims of the Gaza protests are

siegeo, or |ifting of the «cur r ecriptionbflthec kade,
blockade and its effects on Gaza follow.

The bl ockadebs i mpact on Gazads economy

152. The blockade resulted in Gaza falling into a deep recession. By 2015, according to the

Worl d Bank, it had sha¥%ed 50 percent of Gazabs GI

188 See reports by the National Democratic Institute (NDI) in partnership with The Carter @&nter

January 2006) and the European Urjdenuary 2006) as well as a CRS Report for Conggess

Januarn2006).

189 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Years Later, July

2017. On 12 December 2018, the Palestinian Constitutional Court declared the Palestinian Legislative
Council dissolved and requested President Abbaaltdor legislative elections within six months.

W sraeli Ministry of Foreign Affairgl9 ASecurity
September 2007).

191 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Yearslster,

2017.

Cabi ne

12, etter to OCHA of 17 March 2011, cited in UN OCHA, fftF
t

BWorl d Bank, @AEconomic Monitoring (2RBMa@a01%). o the
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153. Three major ounds of hostilities in 2008, 2012 and 2014 contracted the economy

further, damaging 60,000, 10,000 and 171,000 homes respeétf/abcording to the IMF,

the 2008 hostilities wiped out over 60 per cent
hostilities destroyed 85 per cent of what was 1&ft.

154. Gaza, historically a place of trade and commerce, was reduced to a humanitarian case

of profound aiddependency. Humanitarian relief and the rebuilding of assets destroyed by

Israeli military operations now doi nat e Ga z ¥%3sdaygethegealonooyne of an

average Gazan is about 30 per centlessthanini®&. cor di ng to the World Bank
economy will never improve without easing the restrictions on movement and access for

goods and peopfé®

155. As a esult, poverty rates in Gaza increased dramatically from-2017, rising from

38.8 to 53 per. By 2018, about 1.3 million people in Gaza, or 68 per cent of the population,
were identified as food insecure, primarily due to pov&ffihe blockade has hachagative
impact on a host of human rights of Gazans, including the rights to education, life and health,
work, housing and freedom of movement, as described further below.

156. | n 2018, Gazabs economy f6@arcarntgrenvthinhen free fall,

first quarter of 2018 and an unemployment rate of 5&get(over 70per cenfor youth and
over 78 pecentfor women)i the highest in the worléf?

2. Movement of goods in and out of the Strip

157. Since the beginning of the blockade, Israel has peadig tightened and eased
movement restrictions in Gaza. The Israeli Government characterises the restrictions as based

on |Israelés security needs. The Coordinator of
(COGAT) is the Israeli military body thét 0 p ®gt@preserve the state's security with civil
tools in Judea and Sama  randavesaesthetertrywand ekisof t he Gaz a

people and goods from the StFip.

158. Gaza has no functioning airport nor any commercial seaport. While foresé®sn in

Oslo Peace Accords, both sites were destroyed by Israel in reprisal attacks in the early 2000s

and Israel has not allowed them to be reBfilThroughout 2018, 8z ad6s only active
commercial crossingvas Kerem Shalom, fully controlled by Israébnly limited imports

werealso allowed via the Salah Ad Din Gate on the border with Egypt). The amount of goods

194 United Nations Country Team in the Occupied Palestinian Terri@aya Ten Years Latéjuly

2017).

WUNCTAD: fReport on UNCTAD assistance to the Palestini
economy of the Occupied Palestinian Territ(#8 July 2018), paragraphs 15, 28.

MUNCTAD: #fAReport on UNCTiaifn peopls Devdlopmmenteintheo t he Pal est
economy of the Occupied Palestinian Territ(@$ July 2018), paragraph 29.

WUNCTAD: fReport on UNCTAD assistance to the Palestini
economy of the Occupied Palestinian Territ(#8 July 2018 paragraph 31.

¥Worl d Bank, fAEconomic Monitoring (2R8gptemmber t o t he Ad Hoc

2018).

20Wor |l d Bank, fAEconomic Monitoring (2RS8gptember t o the Ad Ho«
2018).

MlsSee COGAT, f@dThe Co o 1itAciivities in the Territories (GQRGAE) r n me n

i mpl ements the governmento6s civilian policy within the

the Gaza Stripo.
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entering Gaza has significantly decreased since the blockade: While in 2007, almost 8
trucks/1000 persons entered the Strip each month, in 2018, uimditen decreased to just
above 4 trucks/1000 persofis.

159. Israel currently allows most goods to enter Gaza but severely limits, or bans, entry of

fidduasle 0 goods, that i s, items that can be used f ¢
Othercountrieslas o restriutsetor gdedisn Mmduwal according to th
list for Gaza is much longer than recognized by international standards. It includes items for

civilian needs, such as wood planks and castor oil, medical equipmaytmxachines, hair

dryers, water pump¥°l eading to an | srael:i human rights orga
necessary balance one should draw between the security benefits gained from such

restrictions with the damage they cause to civilians, residents of lizadby figure, if at

a | #5bhe World Bank reportsthdatt he | i st s broad and vague defini
of keeping with international practice, the ntransparent administrative process, and the

fact that items are added to and deleted fronligie in response to Palestinian political and

security changes make these lists function more as economic sanctions than as a necessary

secur it yYhptheopast gem® such as coriander, kiwis, toys, chocolates, hummus

with sesame paste, mushrooam& notebooks were restricted from eriffy

160. These restrictions have | eft Gazads health se
medical equipment, including CT, MRI and-rdy scanners, cardiac catheterisation

equipment, diagnostic laboratory analysers atiological equipment used to identify and

treat cancef®® They have also rendered prosthetic limbs difficult to obtain because they

incorporate materials such as carbon fibre and epoxy resins, which the Israeli authorities

consi der ZfPdsthetidimbssar & particularly high demand in Gaza due to the

growing numbers of limb amputations among demonstrators shot by ISF {eemhe

section ompermanent, lifechanging injuries below)

161. Restrictions on dual use items entail routine denial of egiins by health care
organisations for personal protective equipment such as helmets, bulletproof vests and gas
masks, which would providéealth workers with essential protection as they carry out
emergency medical evacuations from demonstration &e@isnilarly, prohibitions on entry

of digital radio equipment have impeded health providers from upgrading outdated analogue

2030OCHA, 2018: More casualties and food insecurity, less funding for humanitari¢aid

DecembeR018) and United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten

Years Later,(July 2017).

204COGAT: Mwalbedl béms Requiring a Transfer Licenseo.
25UNCTAD: fReport on UNCTAD assistansiethet o the Palestini
economy of the Occupied Palestinian Territory, 23 July 2018, para 15; COGAT: sddual dé

ltems Requiringp&.Transfer Licenseo

206Gji sha: MfACheeuksierdg Itisg ftdwiale, 6 (31 January 2016) .

27Wor |l d Bank: fAUnbbekthglthe Tha@PRiens20li7lmi an Economyo
29.

28Gji sha, @Cheeakiemg | ti(BldantamP@t6y. o

29COGAT, Restricted | mport List Gaza Strip, 2013, page
that can be utilised inniilt ary situations. o Those that are all owed r €
including applications for a special permit. Interview
Useo | tems Requi r i2n0gl 7a) .T rSaenesThadlual olsd lisBamihggetad, A

published but it 620 Aprih28170opposi te of wuseful o

2COGAT, idList of fADual Useod [201&ms Requiring a Transfer
2 nterviews MBI008, MBI0O09; Confidential note 015.
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VHF communications equipmentreportedly leading to loss of contact withalthworkers
rescuing individuals in the buffer zone néathe separation fenéé

3.  Movement of people in and out of the Strip

162. | srael 6s policy of restrictions on movement o
Bank, including East Jerusalem, are deepening the separation between the two parts of the

Palestinan territory**Thi s not only negatively affects the ecc
to education, healthcare and family unity. Almost 75 pemt of Gazans are registered

refugees, descendants of Palestinians seeking refuge in Gaza from the 1948ngan, v

outside one of Gazads e#d Mahyfamdias ard parntahently k r ef ugee
split between Gaza and the West Bank including East Jerusalem or Israel, and only allowed

to reunite for major family iervetntde grdae hr alsa tfiuvmes

163. The vast majority of Gazans are not eligible to apply for an exit permit. In recent
years, those considered eligible have included patients referred for medical treatment outside
Gaza and their companions; traders; staff of intewnal organizations; and exceptional
humanitarian case&® The few who are eligible to submit applications do not necessarily
receive permits and almost always encounter delays and difficulties in the pto€ess.
example, patients must submit applicaiden days before their hospital appointment, with
supporting medical documentation. If approved, they may be informed only the night before
their planned travel. Receiving an answer can take weeks, even months. In such cases,
patients may lose their apptments, and in some documented cases patients havé died

212 |nterview MBIO0S.
213 A doctrine referredto asties e par at i on policyo, see e.g. references
State submissions in the High Court cases HCJ 495/12 Azat v. Minister of Defense and HCJ 2486/14

Masri v. Defense Minister and COGAT: fuldae Procedure fo
and Samaria Area Residents (December 2010)06, provided
2006, a decision was made to introduce a policy of separation between the Judea and Samaria Area

[the West Bank] and t he tGpowaa inSHerGaza Strim Theipgidtyt of Hamas
currently in effect i s ai med at reducing travel
Separation Policy: List of references prepared by Gish

pol i cy20®2, pBonvards.

2ZMUNR WA, Pal estine Ref uge e sWithinkdngeir am andlgsis afthe Kk ; Di akoni a, i
|l egality of the | and offibDfifakrona and HLi iPrtolge a@Ganza Letgrail p Ar
1(2011).

215United Nations Country Team inglOccupied Palestinian Territory, Gaza Ten Years L(dtdy

2017); Gisha, Context for the Protests in Gaza, Gisha Answers your Frequently Asked Questions,

page 3, para 3.

216 OCHA, Recent Trends in Palestinian Access from Gaza: Erez and Rafah Cr(&€hetsber

2018).

2170OCHA, 2018: More casualties and food insecurity, less funding for humanitarigvvaid

December 2018), OCHA reports that the rate of approval of permit applications for UN national staff

to leave Gaza stood at 59 per cent during 201&;amp 47 per cent in 2017. However, the total

number of applications submitted in 2018 dropped by 24 per cent, primarily due to the larger number

of staff that were denied for security reasons and banned for reapplying for 12 months, currently 131

comparedo 41 staff by the end of 2017; see also Report of the UN Secfetargral, A/73/420,

paragraphs-48.

28Medi cal Aid for Palestini an(Septénidek POL7), pagee al t h Under Occ
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164. This policy has exacerbated Gazads isolation
and the outside world. It has limited access to medical treatment unavailable in Gaza, to
higher education, to faily and social life, and to employment and economic opportunities.

165. Gazabs health sector has been particularly af
result, health professionals in Gaza are largely unable to continue their professional

development throgh postgraduate qualifications and specialist courses outside thé&Strip.

This has led to a shortage of specialist doctors and nurses in vital areas such as heart surgery,

oncology, ophthalmology, neurosurgery and, most crucially in the context of the

demastrations, a lack of vascular and orthopaedic surg&between November 2017

and October 2018, Israel approved only 16 per cent of WHO applications for humanitarian

health workers to leave GaZ®&.The Commission also received reports of incidents where

Israeli authorities prevented international medical professionals and Palestinian medical

workers from the West Bank from entering G&#a.

166. Currently, only two crossings are used for pedestrian travel into and out ofi Gaza
Rafah,into Egypt, and Erez, intslr a e | and thus the West Bank. Throu
movement in and out of Gaza remained highly restricted. Gazans could exit only on an

exceptional basis. On a monthly average, in 2018-Kiarn, OCHA reported some 9,200

exits from Gaza by permit hadds through the Israetiontrolled Erez crossirigie. some 300

persons per da#* Before the blockade, in 2004, a monthly average of nearly five times as

many people (43,440) exited the same crossing. Prior to 2004, many thousands of

Palestinians enteredsrhel from Gaza to work on a daily ba®&sAn Israeli witness

explained:

iWhen | moved to [the kibbutz], it was quiet a
market and the beach, and Gazans came to work in Israel. A Gazan built part of my

kitchen, he hatb pass through checkpoints to get to my house, this was in 1996, he was

happy about having a job in Israel to feed his children. Today it sounds like a fairy tale

but in the mid1990s, teachers from Gaza came to my school to work on educational

collaboraion. Back then, in [one kibbutz], there was a plan for a maternity hospital

that would service wome® from both sides, in t|

167. Due to longstanding restrictions associated with the blockade at Erez crossing, for
some years the Rafah crossing becamaezGans é pri mary exit point to tI
However, political uncertainty and military operations in northern Sinai led Egypt to impose

2190CHA, Recent Trends in Palestinian Access from Gaza:dfr@Rafah Crossing8 October

2018).

220 Interview HQMO004; World Health Organization. Health access: barriers for patients in the

occupied Palestinian territory. Monthly report June 2018.

21l nterviews HQI 006, MDMO010, WHQ@uneZ0BEWHQ, h Access, mont |
fiRi ght 1t (2017, pame 33;Bek also: Al Mezan Center for Human Rights, Medical Care Under

Siege, |l srael 6s Systemat i(Eebrvary@01l&t i on of Gazads Patient
222 Interview MBI009.

223 Interviews HQI058, MDMO010, MBIO0SSee for example, the rejection of an entry request by a

medical delegation from the Ministry of Health to provide support to Gaza hospitals in dealing with

casualties from the demonstrations in May 2018: Al Me
Authorit i es Deny Entry of Pal es t(14Kkay20i8).Medi c al Del egation t
2240CHA, 2018: More casualties and food insecurity, less funding for humanitarié2ivaid

December 2018).

225United Nations Country Team in the Occupied Palestinian Territory, Gazears Later, July

2017.

226 Interview MBI00A4.
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severe restrictions on the crossing from October 2014 through iMay®018.22”In recent
months, there has bearsignificant improvement. Since May 2018, the crossing was largely
open on weekdays throughout the remainder of the ¥&dhis represented the most
extended opening of the Rafah crossing since 2¢914.

168. Even if theRafah Crossing were opened regularly, mBalestinians will remain
dependent on lIsrael, for travel to the remaining OPT in the West Bank, including East
Jerusalend?°

169. Regarding movement of people for longer term purposes, ie. relocation, Israel controls
the Palestinian Population Registry and eii®67 has determined who is entitled to receive
the status of iresidento of the Gaza Strip and
Palestinians can only receive passports and identification cards if registered and approved by
Israel231Until 2000, Palstinians could be added to the Population Registry if registered as
children or by family unification process for firdegree relatives. Since the second intifada

in 2000, Israel stopped allowing family unification. It also stopped approving permits for
visits to the Gaza Strip and the West Bénthereby forcing families with ties to both to
choose between forced separation, relocation outside Palestine -@tapyiag their visiting

permits irregularly in order to live together. Israel reportedly haserptained why its

blanket refusal to process address changes and family reunification applications is necessary
for security reason®$? Israel generally prevents Palestinians registered in Gaza from
relocating to the West Bank, even in humanitarian c&8es.

170. Movementof people from Gaza typically also remained restricted during hostilities,
including during the three major rounds of hostilities in 20082012 and 2014. With no
opportunity to flee the Strip, and a near total absence of warning systemsmshbelters,
Palestinian civilians were trapped:

Ailn Syria, people can flee, but no one could fl ee
the borders, even the Egyptian border was closed, there is simply no safe place to go when
they she® 1 an area. o
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2270CHA, Recent Trends in Palestinian Access from Gaza: Erez and Rafah Cr(&<dugsber

2018).

2280CHA, 2018: More casualties and food insecurity, less funding for humanitariézizaid

December 2018gnd UNSCO, Report to the Ad Hoc Liaison Committee, New Y@rkSeptember

2018). Despite the improved access since May 2018, in October 2018 over 23,000 people were still

reported registered on a waiting list according to the Ministry of Interior (Mdbgira. The

procedures regulating the exit of people via Rafah can be confusing and obscure. According to an

official in the Palestinian Authority Border and Crossings Authority, there are two lists for permitted

travelers: the first issued by the Ministif/Interior in Gaza as part of the electronic-pegistration

process, and the other a list coordinated by the Egyptian authorities. This has raised allegations of the

payment of bribes in Gaza and in Egypt to ensure travel and a faster response. Tthigamouo be

the case since May 2018 as some people who have been registered for up to eight months have by

October not yet been approved to travel while others who registered only one month before have

already travelled. OCHA, Recent Trends in Palestifiacess from Gaza: Erez and Rafah Crossings

(8 October 2018).

229UNSCO Report to the Ad Hoc Liaison Committee, New Y@K September 2018).

20Gi sha, fAContext for the Protests in G@May Gi sha Answer
2018).

ZlHumanRi ghts Watch: f@dAForget-l Abaat 08i @pnHeos DOt PHEESBtI NI
Residency in the(GBWbuary2Bl2nk and Gazao

?Human Rights Watch: fAFor-destr aklbd@st Cdinmyr oHe @ NRatl edern & |
Residency in the West Bank aGda z (& Bebruary 2012).

8HaMoked and Gisha: fA13 Human Rights Organizations pet
not determine which Par e@Mamh2Bl®) estini an Child |ives w
234 Interview MBI008. See also e.g. AAHRC/29/CRP.4 para 577.
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Accesgestrictedar eas 6 inside the Strip

171. I|'n addition to | srael és control amd movement

from Gaza, it continues to enforce restrictions on access to areas inside the StripanGa z a 6 s

territorial watersf Ac c esstsr iRet ed Areaso or ARAs)

£ (Clonsd since 2011)

% Mahal Oz
b;q (Closed amnea 2010)
¢ Kamni

¥\

SYPTY#

I o Go Zone (300 metres)

Risk zone Rafah

Built-up Area Crossing ’;‘} IlI ! :::_‘T}M‘
[ Refuges Camps

L~ Ga
KerenmShalom ISRAEL / /

o===m Wired Fence Crossing =

wemnnem Concrete Wall

Observation tower
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-

172. Onland, Israel controlsthesalledA b uf f eforz-glm@dor Ar i

sko zone)

runs along the fence separating Gaza from Israel and policed by tR¥ ISfas restricted
access to this area since the second intifa@@00, citing security reasons related to attacks

235Map produced by OCHAttps://www.ochaopt.org/content/gagaip-humanitariarimpact
blockadenovembei2016

ZbM®decins du Monde, siiAcnc eGasz aR e sQlaniiackt2@hdh sAraeta Ri s k 0
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by Palestinian armed groups (including attempts to cross the fence by laying explosives or
digging tunnels).

173. The ARAOG6s wi ddefined® #s scopetis unctedr, reportedly shifting
between 150 m frm the fence in 2000; to 300 m in 2009; back to 100 m but ergnitted

for farmers in 2012; -gaondariemcol urdeiancgh iaing aulpl etgoe d5 000n
fence in 20138 Accordingto OCHAfit he | sraeli authorities have ref
annauncing or demarcating the extent of the restricted area, generating uncertainty and
increasing risks. I'n practice, t els5d@adakkard road
distance of approximately 2€8D0m from the fence, appears to be the closest @inthich

farmers feel relatively®secure while working thei

174. At sea, Israel controls and unilaterally determines-eadedii f i s hi migichisone 0

just a fraction of Gazabs actwual territorial wate
nauical miles (NM) has never exceeded 12 NM in practice and since 2006 has varied

between 3 and 6 NM, only occasionally extending to 9 NM just for a few viétKe. boat

can enter or exit Gaza, whether for fishing purposes oii rast illustrated by the faite

attempts by humanitarian fAflotill #s0 to access Ge

175. In both of these areas, Israel employs enforcement measures against what it perceives
as breaches of its directives, including the use of live fire, resulting in the ateinjury of
Gazansg®

176. On land, between 2010 and 2017, a total of 1,300 incidents of live fire by Israeli
security forces on farmers, herders, scrap collectors, demonstrators and other Gaza residents
were reported near the separation fence; at ledsPhéstinians were allegedly killed and

more than 3,000 injured#® The OHCHRchaired Protection Cluster documented the killing

of 389 people, amongst which 23 occurred in the context of protests, and the injury of 2,829
others by Israeli liveife in theseareas between 2007 a@f172** An international doctor
interviewed by the Commission who in May 2018 operated on hundreds of patients shot in
the context of the demonstrations said:

52

237 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year§ubter

2017). According to OCHA, the O6no go area6 is understo
ofthefenceand a &éhigh risk areadé, based on Palestinian ri sk
aread up to 1,500 m from the fence: OCHA, The humanit a

near the perimeter fence in the Gaza §8ipugust 2018). Accordi to the Oslo Accords signed by

the Palestinian Authority (PA) and Israel in 1993, the buffer zone was to be 50 m. Palestinian Centre
for Human Rights (PCHRfiFact sheet on Attacks i n(Septeeberouf fer zone,
2011).

238 United Natiors Country Team in the Occupied Palestinian Territory, Gaza Ten Yeardlidier

2017).

239 OCHA, The humanitarian impact of restrictions on access to land near the perimeter fence in the
Gaza Strip(3 August 2018).

240 United Nations Country Team in thecQupied Palestinian Territory, Gaza Ten Years Later, July
2017.

241 Report of the international faéinding mission to investigate violations of international law,

including international humanitarian and human rights law, resulting from the Israétsattathe

flotilla of ships carrying humanitarian assistance, A/HRC/182Z1September 2010).

2Gi sha, fAQlidsi mpd Meath in Gaz(@AugustBRtlg.ess Restricted A
23Gji s ha, f-QifeasdiDeathiniGaza's Access Restricted Aré@ August 2018).

244United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year§lubter

2017).
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After 14 May, it was basicallyt opedatlke dondne
remember many patients or names. | mainly remember a bloody mass of crushed bones.

But | do remember one farmer who owned a field close to the protest site. He had been

shot for the third time in his life.

177. At sea, the Israeli restrictionso Pal esti ni ansé access to the se:
through firing live ammunition, arresting fishermen and confiscating equipittetom

2010 to 2017, nearly 1,000 incidents of live fire by Israeli security forces were reported,

including 107 injuries,i¥e deaths, as well as 250 instances of confiscation of boats and other

equipmeng®

178. Beyond the threat to |ife, |l srael 6s control ov
implications for the economy of the Strip and livelihoods dependent on safe and reliable
acess to these spaces. The areas closest to the s

arable land$?” Fishing has historically been one of the most important sectors for the
coastal community of the Strip and once supported tens of thousands of people.

179. TheARAs deprive producers of wup to 35 per cent
much as 85 per cent of its fishing watésln 2010, OCHA estimated that thousands of

farmers and fishermen still need to go and work in the ARAs since their livelihood &and tha

of their families depend on it, and that 178,000 Palestinians are directly affected by ARAs

on land and at se4?

180. Throughout 2018, access to fishing areas and to farming lands near the fence inside
Gaza remained restrictéef.

181. Since 2014 Israel also regulaemploys aerial spraying of herbicides in the ARA.
According to media reports and accounts from Gaza residents, as recently as on 4 December
2018, the Israeli military sprayed herbicides from the air over areas inside the Gaza Strip and
near the sepatiah fence, damaging a variety of crops that Gazan farmers grow in fields near
the fenc€>? Many farmers avoid investing in highalue crops, despite potentially yielding
greater profits, because they have no guarantee that their crops will not be ruithed by

2450OCHA, Monthly Humanitarian Bulletin Mayune 20173 July 2017).

26Gi s ha, n-QifearsiDeath iniGaza's Access Restrie d @ Awass2018). The

practice has since continued. From 31 May 2017June 2018, the UN reports that fishermen were

shot at 300 times, resulting in one death and 21 injuries, Report of the UN SeGetarngal,

A/73/420, para 37.

2470CHA, Thehumanitarian impact of restrictions on access to land near the perimeter fence in the

GazaStrif3 August 2018); M®decins du Monde, fAAccess Restri
Ri s(daoduary 2017).

248Gaza Ten Years LatérUnited Nations Country Team the OPT(July 2017).

24990CHA, The humanitarian impact of restrictions on access to land near the perimeter fence in the

Gaza Strig3 August 2018M®d eci ns du Monde, fAccess Restricted Area
Ri s(¥aoduary 2017).

2500CHA, 2018: Morecasualties and food insecurity, less funding for humanitaria(2#id

December 2018).

251 Report of the UN Secreta@eneral, A/73/42010 October 2018), paras-42. OCHA, The

humanitarian impact of restrictions on access to land near the perimeteinféme&aza Strip

fASince 2014, the | sraeli. military has conducted peri o«
farmland on the Gaza side of the fence. A spraying operation in January 2018 affected some 550 acres
of agricultural lands belongingto 212ar mer s . . .0) and Gisha, fAClosing | n

2015, the Israeli military confirmed, for the first time, that it sprays areas close to the fence with
herbicides in order to maintain a line of vision into the Strip.
252Ministry of Defense Ltter in Hebrew.
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unexpected sprayirig® While Israeli farmers recently received compensation for resulting
loss of crops by the Israeli Ministry of Defense, Palestinian farmers did*not.

182. The Israeli restrictions in these areas are particularly harmful to women wonking i

fishing, farming and herding, now almost entirely pushed out of these sectors. Overall,

womenés unemployment rate in Gaza itmeer eased from
2006 and20162°° One woman told the Commission:

| decided to participate in theemonstrations because of the blockade, they are killing
us slowly, we want to lift the blockade, we want to let the international community see
Gaza and see our suffering and we want to remind them that we are still here and we

will keep protesting untit he bl ockade is 1ifted, we donot [
anymore?>®
183. I sr ael also controls Gazads airspace, regul ar

gathering aircraft and drones over GAZa including during the demonstrations.

5. Impact on basic sevices and infrastructure in Gaza

184. Since2007, the blockade; the damage caused by the three escalations in hostilities;

and the internal division between the de facto authorities in Gaza and¥farAmpacting

the delivery of basic services and infrastawe - such as electricity supply, water and
sanitation, education and health <care. Gazanso6 r
been set badb a level much worse than before the block&éle.

185. In 2012, the United Nations Country Team (UNCT) in tHeTCconcluded that the

Gaza Strip would be uninhabitable by 2020. Ofih er cul ean ef énergyt sd6 t o i mpr
education, health, water and sanitation would avert this catas@é®respite this dire

warning, the UNCT reported in 2017 that the situation deteriorating even faster than

23Gi sha, AClosing I nd, August 2018.
254Report of the UN Secretaf@eneral, A/73/42010 October 2018), paragraph 44.
2%5United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year§lubter

2017).

256|nterview MBIQOD5.

®BoTselem, fAlsrael's control of theo(adanuarspace and the t
2011).

258 The split of the Palestinian civil service due to the internal divide between the Hahdesfacto
authorities in Gaza and the Fafeld PA has reduced the capacity of local institutions in Gaza to

deliver basic services, to respond to emergencies and to enforce the rule of law, increasing hardship
on the population. In the aftermath of the 2007 takeover, thousands of PA employeeswre@aza
instructed by the PA to stop working as a condition for continuing to receive their salaries from the
PA. Over 20,000 civil servants subsequently recruited by the de facto authorities have since 2014
received only partial salaries, on an irregulaifatue to a shortage of funds. Many have been paid
less than their counterparts paid by the PA, although the latter have also seen their allowances cut
since 2017. This has led to rising absenteeism, exacerbated by reported PA decisions to refer staff to
early retirement, impacting the delivery of basic services. See e.g. United Nations Country Team in
the Occupied Palestinian Territory, Gaza Ten Years l(atdy 2017), pages-3.

259 United Nations Country Team in the Occupied Palestinian Territory, Gaz ears Late(July

2017).
260 United Nations Country Team in the occupied Palestinian territory, Gaza in 2020. A liveable
place?2012), page 16.
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anticipatec?®* Harsh living conditions, when combined with prohibitions on leaving the
Strip, had by June 2018 |l ed to figrowing frustrat,
the GazZ8 Strip.o

a) Electricity

186. The electricity spply has been stagnant since 2006, following an Israeli
bombardment of the Gaza power plant in retaliation for a Palestinian armed group attack in
Gaza?®3 At best, since then, barely half of the daily demand (estimated at 450 MW) has been
coveredi suppliedpartially from Egypt, partially from the Israeli Electricity Company paid

for by the PA and patrtially from the Gaza power plant, operating with imported fuel. Internal
disagreements between the PA and Hamas on funding and fuel taxes have in recent years
exacerbated the lack of fuel for the power plant and electricity.

187. During the first nine months of 2018, Gazans had on average efihdurs of
electricity per day®* Following an agreement between Israel and Hamas brokered by Egypt
and the UN, fuel from Qar was supplied to the power plant and as of November Gazans
could finally benefit from 15 hours of electricity per day on average. Power outages impact
every aspect of daily life in Gaza. Food preservation, cooking, heating and lighting, sanitation
and dher fundamentals of the right to housing are all jeopardized. Women, children, persons
with disabilities have been disproportionately affected by the electricity crisis

b) Water and sewage

188. Gazabdbs water and sewage sect omcydoutlief ers from a
extent that a recent report predicted that an endemic disease outbreak or other public health

crisis is imminent, with the risk of it spreading to Israel and Egyithe main causes of the

water and sanitation crisis are the depletionandgaora | i ty of Gazads single co:
which is the source of 95 per cent of all water in Gaza. Until the 1990s the aquifer provided

Gaza Strip inhabitants with drinkable tap water. Today 97 per cent of this water is unfit for

human consumption based World Health Organization (WHO) standard®Residents in

Gaza are aware that most tap water is unfit for human consumption and 9 out of 10 people

rely on desalinated water, 81 per cent of which comes from the private sector. It is purchased

in containersor tanks at prices 180 times more expensive than piped water, thus posing a

heavy burden on already impoverished famitfés.

189. The electricity crisis, coupled with the bl ocl
and materi al e n a b linsuffigienawastewgteg treatrdeat facilities,Gave a 6 s

led to increasing amounts of untreated sewage being dumped into the Mediterrbgean

2017 at the rate of 43 Olymp@ize swimming pools each d&f. This has significant

261 United Nations Country Team in the occupied Palestinian territory, Gaza Ten Yearglubter

2017).

262Gaza Community Mental Health Programme (GCMHP), Factsheet about the current crisis in Gaza
Strip and GCMHP emergency interventiqdane 2018).

263|n this June 2006 attack on the Israeli military base Kerem Shalom, two Israeli soldiers were killed
and a third Gilad Shalit, captured to be released five years later in a prisoner exchange between Israel
and Hamas.

264 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year&ugter

2017) and OCHA, Gaza Strip electricity supply.

25RandCor por ation, The Public Health | mpact of Gazab6s Wa
(2018); OCHA, Humanitarian Bulleti{October 2018).

266 OCHA, Humanitarian BulletifOctober 2018).

267 OCHA, Humanitarian BulletifOctober 2018).

268 United Nations Guntry Team in the Occupied Palestinian Territory, Gaza Ten Years(labgr
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environmental consequences, nolydior the beaches of Gaza but also neighbouring areas
in Israel and Egypt.

¢) Education

190. While Gaza has traditionally had a high level of basic educational attainment, the

infrastructure and the quality of learning in FANRWA schools have deteriorated ovee

past ten years as a result of the blockade, hostilities and théalgstinian division. 181

kindergartens and 11 higher education institutions had yet to be repaired three years after

being damaged in the 2014 hostilities. At least two thirdstadas operate on a double shift

system, l'imiting studentés access to classrooms
conditions with classes of around 40 studéft&aza students are prevented from enrolling

in West Bank and East Jerusalem universitiestiber educational programmes since Israel

does not grant any exit permits for studying thedespite having once represented 35 per

cent of the West Bank student populattéh.

d) Health

191. Due to the blockadebds restrictddetaled on the mov
above, Gazabs health system suffers from a sever
and medicines as well as trained medical gfaffhe chronic electricity shortages described

above, often force hospitals and clinics to rely on dipsglered backup generators for up

to twenty hours per day, whichre very expensive to rdf? Shortages of diesel itself

frequently lead to temporary closures of hospitals and clinics, thereby comprofifesing

saving service$’®In December 2018, WHO reporteubt the lack of reliable power sources

for Gazabdbs health sector t hwheedeperoselecticad | i fe of o
machineg’#

Relevance of the blockade for the demonstrations

192. The UN Secretary General and the International CommittdeedRéd Cross, among
others, have found that the blockade on Gaza contravenes international humanitarian law, as
its restrictions target and impose hardship on the civilian population, effectively penalizing
them for acts they have not committed, withougame to individual responsibility”® The
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2017), page 20.

269 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Year&ugter

2017).

210Report of the UN Secretas@eneral, A/73/420, para 26.

21 The UN, WHO and international andewaltopmaht NGO have
Gazads healthcare system The UN Country Team has found
UN in 2012, Gaza has continued on its trajectory edelelopment, imany cases even faster than

the UN had originally predicted. o United Nations Count
Territory, Gaza ten years lat@luly 2017), page 3; See also joint statement by Special Rapporteur on

the Right to Health and SpecialRap r t eur on t he OPT, UN experts say Gaza
poi@ttoJune 2018); WH217), page 6gMedicaltAid forHPalestiniarts,dHealth

Under OccupatiofSe pt ember 2017) ; Al Me z an, iMedi cal Care Under
Vi ol ation of Ga(Eehrdasy 20R8);tDefensetfor Ghildger Ihterrational, Palestine,

ANo power, no supplies, no way out: ®&OMaerer without the
2018).

272 Interviews MBIO09, MDM0O10B 6 Ts g | @& Be v hes of protests by Gaza fence: Over 5,800

Pal estinians woundé€2d2 bNoJveambeerl s2018)i; gAilnfMezan, fAMedi c
Siege, |l srael 6s Systemat iof(Febwarp20E8)Y. i on of Gazads Patient
2I3\WHO, Situation Report Occupied Pdiagn Territory, Gaz47-13 August 2018).

214\WHO, Situation Report Occupied Palestinian Territory, Ga8aNovembei 3 December 2018).

2I5UN SecretaryGeneral, Remarks at Press Encou(®61.6); Report of the Secreta@eneral on



A/HRC/40/CRP.2

ICRC has urged Israel to put an end to this closure and called upon all those who have an

influence on the situation, including Hamas, to do their utmost to help Gaza's civilian

population, stating that | s r a btlto'dsal with itg legitimate security concerns must be

bal anced against the Pal esti ndeammthedosugeht to | i ve
to constitute collective punishment imposed in clear violation of Israel's obligations under

internatioral humanitarian lav’®

193. Ever since its imposition, the bloeckade has ha
economic situation and on the human rights of people living there, in particular their rights

to life, freedom of movement and economic, social antlial rights (in particular to health

and family life, education, work, and an adequate standard of li#ihg)s r ael 6 s conti nued

i mposition of the blockade on Gaza is central to
in the demonstratiord® As awoman from El Bureij told the Commissioii:é we Gazans

are losing everything because of the blockade, lack of medical care, access to goods,

unemployment, poverty, even you are alive you are dead. This is why people are
participatingétiwebbkotkgdagard toftive in dignit.y

194. In the current specific context, there are indications that the Israeli authorities
intentionally tightened restrictions on movement of goods and people for all Gazans in
response to actions of some demonstratorsticolarly the use of burning kites and
incendiary balloongsee the below section on 15 Miay 1 October 2018)

A T hGreat March of Return and Breaking of the Sieg® : background
and principles
The origins

195. On7 January 2018, Ahmed Abu Artema, aygarold Palestinian poet and journalist,
posted on Facebook the idea of awiient march at the separation fence, to draw attention

Israeli practices affging the human rights of the Palestinian people in the Occupied Palestinian

Territory, including East Jerusalem, and the occupied Syrian Golan, UNA/71/421, 2015, paras. 23

29. Report of the Secreta@eneral on the Human Rights Situation in the Occupeddstinian

Territory, including East Jerusal em, Al HRC/ 31/ 44, 2016
another year!o (2010) ; Report by t{GenerBlonrttepean Commi ssi
human rights situation in the Occupied PaléatirTerritory, including East Jerusalem, A/HRC/34/38

para 30. A/HRC/31/40 para. 36. A/IHRC/24/30, para. 22 with references. Report of the international

fact-finding mission to investigate Israeli attacks on the flotilla of ships (n 6), para3,55660.

A/HRC/24/30, paras. 223. A/70/392, para 22. Report of the Special Rapporteur on the situation of

human rights in the Palestinian territories occupied since 1967, A/IHRC/37/55, 15 March 2018,para

36. fAReport of t-RirdindMissidnerdthéNaaztai oOwosn fHacctt 06 (25 September
UN Doc A/HRC/12/48, para. 78. UN News Centre, On first visit to Gaza, UN official calls for end to

Israeli blockad¢l 7 Apr i | 2014) . iStatement : Legal experts and h
international communityends r ael 6 s col | ect (28 &uly oLy ICRG, ment of Gazabo
Customary | HL, Practice Relating to Rule 103, Collecti
Agencies join in shar ed (14 auhd2012)oFraace.dJN Human Righto c k ade of Ga
Expets Condemn Killings of Palestinians Near Gaza F¢h@éeApril 2018).

26Ar t . 50 HR, Art. 33 GC 1 V. | CRC, iGaza cl osur e: not
277 United Nations Country Team in the Occupied Palestinian Territory, Gaza Ten Years Later, July

2017; OCHA, Fagmented Lives: Movement and Access Restrict{@BsJune 2016).

278 Interviews HQI001, HQI006, HQI010, HQI028, HQI033, HQI051, HQI056, HQI058, HQI062,

IBI001, IBI002, IBIO03, IBIO10, I1BI011, JMIO04, KHI009, KHI017, KHI019, KHI024, KHI032,

MBI005, MBI014,NBI009, NMI014, NMI012, TXI014, WVI001, WVI002, WVI004.

219 Interview MBI0O05.
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to General Assembly resolution 194 and to the dire humanitarian situation in Gaza. In the

post, ending #GreatMarchofRetwun , he wrote, Awhat i f 200, 000 der
peacefully and broke through the fence east of Gaza and entered a few kilometres into the

lands that are ours, holding the flags of Palestine and the keys to return, accompanied by

international media;ad t hen set up tents im¥ide and establis

196. The idea evolved into a movement of Palestinians. Abu Artema attributes the grim

situationi n Gaza as the prime factofhestdtlsmuolsed peopl e
unbearable, no safai e s , no job opportunity, no horizon for
much we just ask to live a normal |

197. Abu Art emads pviolenpmasclaHad ardadydeem graposed six years

earlier. The suggestion, however, did not evolve into a masement until 2018, in light

of the changing circumstances of the intervening years described above, and precipitated

more directly by the abowme nt i oned United Statesd December 201
embassy to Jerusalem.

198. Abu Artema has been a keigtire in the GMR since the protests began and attends
the protests weekly. He believes the strategy of violence has failed and has reiterated the need
for the protests to remain naolent over the course of the demonstratigis.

199. Abu Ar t e ma 6rsPalestiniaris ana Israddis td liwe in one country as equal

citizens?®3 He believeghis can be achieved by dialogue at a civil society level because there

arepeopldion the other side that are calling for the
important to strengthen this idea in order to seek to achieve peaceful coexistence based on
equafityo

The principles of the Great March of Return

200. Within weeks of his 7 January Facebook post, Abu Artema, civil society activists and
other stakeholdersdrewu a charter of 12 fAiGener al Principles
national march by Palestinians of all ages, genders, political and social groups:

201. AGener al Principles of the Great Return March:

The issue athe Palestinian refugees is at the heart of Bedestinian question. Indeed,

many Palestinians were terrorized and expelled from their land 70 years ago. They were

replaced by another people that denied their sheer existdmey were disowned of

their | and under t he Cftaropeapleistwuldbe giveretbae xt t hat A
people with no |l and. o

Hundreds of thousands of Palestinians were forcibly displaced out of their homes and

land into exile in the Arab countries and the rest of the world. Another entity, Israel,

was created in lieu andnstead of their societypespite the recognition of the

international community of the right of Palestinian refugees to return and

compensation, as guaranteed by the principles of the International law and

international conventions and treaties and releia Uni t ed Nati onds resol ut
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280 Abu Artema Facebook page, post from 7 January 2018.

281Interview MBIO10.

282E.g. Abu Artema Facebook page, posts from 20 February and 18 October 2018.
283Interview MBI010.

284 Inteniew MBI010.

285 Interview NMI0O05.
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International community has failed to enforce the relevant resolutions on the return of
refugees.

Despite the struggle of the Palestinian refugees to realize their rights, the State of the
Israeli occupation continues deny them the right of return to their homes from which
they were expelled

Therefore, the refugees decided to take the initiative through peaceful actions through
the Great Return March. This comes as a continuation of the struggle of the Palestinian
people for their right of return, the most important of which were the Return March in
2011, the Global March to Jerusalem (GMJ) in 2012 and the Palestinian rallies in the
areas occupied in 1948 on the 19th of April each year.

Definition of the Great RetarMarch:

It is an organised popular action, based on legitimate legal foundations and clear
humanitarian principles, in which the masses of refugees embark on peaceful marches
to implement paragraph 11 of UN Resolution 194 and to achieve the return of the
refugees who were displaced in 1948 to their land, homes and properties. They are
armed with their strong belief that rights are not lost if pursued and that rights do not
diminish with time. They base their movement on the legitimacy of the UN resolution
194 and their right to its application as officially registered refugees in the international
organisation.

1. Itis a sustained and cumulative struggle, not a seasonal or-@ayevent. It will
only end with the actual return of Palestinian refugees ddsitin may last for
weeks or months.

2. ltis a national march in which Palestinians of all ages and various political and
social groups and their supporters from the free world meet around the universal
issue of the return of refugees and their compenosats a national consensus.

3. It is a humanitarian march calling for the human right of the return of refugees,
failure to achieve that right is a justification to continue the march regardless of
how long it takes. It has nothing to do with any politicahldeor offers from any
side.

4. ltis alegal march based on international resolutions, most notably paragraph 11
from the UN Resolution 194, which explicitly calls for the return of Palestinian
refugees as soon as possible to their villages and towns fiwoh whey were
forcibly displaced and to be compensated.

5. ltincludes the various locations of Palestinian refugees in the Gaza Strip, the West
Bank, Jerusalem, the areas occupied in 1948, Lebanon, Syria, Jordan and other
countries around the world. It agnto peacefully protest at the nearest points to
their homes which they were forcibly displaced from.

6. Participants will be from all components of the Palestinian civil society and all
political parties or factions that believe in peaceful public resisteacan effective
way to contribute to achieving peace and justice based on the restoration of the
national rights of Palestinians, foremost of which is the right of return.

7. ltis a fully peaceful march from the beginning to the end. It adopts the sppeo
sit-ins, gradual progress, the construction of tents and the establishment of a normal
life near the separation fence with their lands, homes and properties which they
were forcibly removed from in 1948. The organisers are keen to invite interalation
media to cover their message to all the world and are keen on the participation of
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10.

11.

12.

international and human rights organisations to monitor and ensure the
march is peaceful.

The organisers are keen to spread the culture of public resistance through the
peaceful nature of the march and all accompanying events both inside and outside
Palestine, and affirm that it is a new form of resistance different to confrontations
and throwing stones. To ensure that the march does not deviate from its mission and
to prevent any pretexts from stopping it, it is prohibited for the participating
individuals and organisations to carry out any acts that violate the law. In Gaza
Strip, as a central arena of the movement, it is preferable to starira &0 meters

away fromthe separation fence to prevent the clash of young people with the
occupation forces. Progress will be gradual and in accordance with the discretion
of the committees and national bodies in charge, which can be done in stages to
prolong the duration of iternal and external mobilisation.

The civilian bodies supervising the management of the march are decentralised
units established in each location/country appropriately. The various units in all
locations should coordinate to ensure the success of thegbro

The only flag to be raised during the march is the Palestinian flag with no partisan
slogans, in addition to the UN General Assembly Resolution 194 and humanitarian
slogans explaining the just cause of refugees in Arabic, English and Hebrew.

Refuges are the responsibility of the United Nations. Therefore, human rights
organisations have the task of contacting the United Nations and its international
institutions to request their supervision for the marches and to send warning
messages to the occujmat not to target them.

Communication should be made with various activists and solidarity organisations
supporting Palestinian rights around the world to create global support for the
initiative of the Great Return March. All media, political, legal @afidarity efforts
should be mobilised to protect the march from the potential Israeli viol&ite.

Members of the Hgher National Committee

202. A higher national committedHNC) and 12 subcommittees were subsequently
established to organize and overseeplanning of the margln accordance with the above
mentioned principleslts members came from all sectors of Palestinian society, including
I society, cul tural and soci al organi zations
persons and members ofins. Representatives of several political parties, including the
Democratic Front for the Liberation of Palestine, Fatah, Hamas, the Popular Front for the
Liberation of Palestine and Palestinian Islamic Jihad, were also members (the armed wings
of theseparties were not represented on the committee). While the members of the committee
held diverse political views, they stated that their unifying element was the principle that the

ci

march was to be fAfully peaceful dwooldbebegi nning

Vi
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286 This original Arabic version with 12 principles was submitted to the Commission by Salah Ati on
31 October 2018. Informal translations in English appear for instance on an unofficial GMR FB page
https://www.facebook.com/419786505141841/posts/geipeiatiplesof-the-greatreturnmarch
grmintroductionthe-palesinian-ref/42256197153096 &hd on the website of Hamas: A slightly

different version with 14 principles was also submitted to the Commission on 31 October 2018.
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unarmed® The committee was composed of at least nine woiffemd repeatedly called
on Palestinian women and girls to gather widely at the protest sites to demand their right to
return?8®

Sub-Committees of the Hgher National Committee

203. The HNC also established twelve sabmmittees: Media and Communication Sub
Committee; Elders and Honorable's Stbmmittee; Legal Sultommittee; Students Sub
Committee; Popular Activity SuBommittee; Women SuBommittee; Health Sub
Committee; Refugees Suonmittee; Requirements Sw®ommittee; Legal and
International Advocacy SuBommittee; Youth SulCommittee; Folklore SuCommittee.
The subcommittees had a diverse membership, ranging in size from four to 15 méffibers.

Return camps

204. The HNC established demstration sites in open land along the separation fence in
all five Gaza governorates: northern Gaza Strip (Abu Safia); east of Gaza City (Malaka);
central Gaza Strip (El Bureij); east of Khan Younis (Khuzaa); and in the south in Rafah (Al
Shawkah). Theywre described in further detail in tlsectionon legal assessment tfe
demonstrationbelow.

205. Demonstrations were held at these sites every Friday and occasionally other weekdays
between 30 March and 31 December 2018, and continued thereafter. BeginAugyst,
weekly demonstrations were also organized at the Zikim beach in North Gaza.

2060 Each site compr iisagmup af tefits ramad after vitlageaa ffram
which Palestinians were displaced in 1948, positioned Z000 m from the separation
fence, near the Access Restricted Areas (ARAZ015, Hamas constructed and patrolled a
road approximately 20800 m from the fence, known as Jakk&oad informally
demarcating the no go zof®. The secalled return tents were erected by the HNC on the
west side of JakkdRoad

207. Thesesites constituted the core of the weekly protests. Prayers were conducted in the
tents, a field hospital was attached to each of the camps, and activities were run from them.
Women were encouraged to attend and bring dwire families for day outings. The HNC
organisers levelled the ground in the area of the sites, organised buses for participants to the
protest sites, and provided financial support for activities.

208. In accordance with the GMR principle$et activities et up at the return camps
encouraged people to attend the GMR while remaining far away from the fence. The HNC

I nterview MBI O010. Letter of the HigherngNational Commi
for the Return of the Palestinian Refugeesbéb, 25 March

288 Interviews KHI1030, KHI033.

29 ntervi ew MBUPHOIFQF SUOwd ,s © T wB@4rAprit 2018); Agabiels ' x Y LUm 633 h
flo D} bIIOF WpHNIOF YF O§@6ARr 2018). bf + OIOF 6c Fdbh W20 _ 5l x

290 Interviews 1B1010, NMI0Q05. The full list of members of each-salnmittee is on file with the

Commission.

P1I0CHA, O0The Humanitarian | mpact of Restrictions on Acc
t he GaZAuguseol8).p 6
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also set up sand bags at a distance of 700 m from the fence to protect the tents (which the ISF
subsequently bulldozed}?

209. The General Principlesf the GMR, while calling for preferably preserving a 700 m
distance from the fence, also suggested that the intention was for protestors to gradually move
closer to the fence as the weeks progressed, at the discretion of th&HiN&pril 2018,
Khaledal-lBat sh, coor di nat esmmitédesannowncedimb@rigdhe teres s u b
50 m closer as a first step, for thaistance to become 650.rfrom the fence, which
subsequently occurred at some of the protest&ites

6. Communication andsocial media

210. The HNC decided that the best away to preserve the peaceful nature of the
demonstrations was through an information campaign. They delivered lectures, information
to schools, universities, mosques, churches, and publicised activities through the media. The
message it disseminated was for people to preserve the peaceful nature of the protests and
stay away from the fence. The HNC preferred this tactic over deploying armed police
patrolling the protest sites becaube latterwoul d be seen arghttoar ming peop
peaceful assembly on their own land and would violate the principle of not carrying arms at
the protest site¥° These measures were seen as sufficient to preserve the peaceful nature of
the demonstration and proviigoeople witha framework to earcise their right8% The
Commission was told that Hamas security officials checked the protesters for weapons at the
entrance of some sité¥’

211. The HNC communicates with the public through various media, including its
Facebook pag®® The page informs p@te about events at the demonstration sites, calls on
them to mobilize??° and serves as a record, including videos and photos of protesters at the
sites as well as the ISF actioli$The page also reports on information about maritime
activities and flotilla in support of the GMRC! The posts reflect the diverse composition of
the HNC, including messages and statements from its represent@tiests alsaefer to

292 |nterviews NMI0O05, NMI0O04.

28S5ee principle 8 olinGazh 8tripGe acentral ren® of thexnwoveméene isis 6
preferable to start a sit 700 m away from the separation fence to prevent the clash of young people
with the occupation forcesrégress will be gradual and in accordance with the discretion of the
committees and national bodies in charge, which can be done in stages to prolong the duration of
internal and external mobilisation.

2% Interview IBI010 andFilastin atYawm, April 18, 208, Twitter accounts of Shehab and Palinfo,
April 19, 2018, cited i n Mei r-Palastriah ConfictNApriPd o f Terrorisn
T 24, 2018). Sealso the section on 30 March.

2% |nterviews NMI005, NMI009, 1BI010, IBI011, MBIO14

2% Interview NMI005.

297 Interviews BOI008, NMI004.

29%8Facebook page of the High National Committee.

299 post from 21 December 2018; Post from 28 December 2018 of a statement by the High National
Committee.

S00E g., Post from 8 June 2018 of Israeli forces launching &sacagnisters at protesters.

301 post from 24 December 2018 of confrontation between protesters and Israeli Security Forces at the
maritime border.

302post from 21 September 2018 of speech by Khalid al Batsh and of speech by Yehiya Sinwar; Post
from 26 Septemér 2018 of Sinwar handing out certificates; Post from 22 December of a speech by
Ismail Haniyeh during the funeral of the child Mohammedlahjouh, who was killed in the context

of the GMR east of Gaza City; Post from 4 January of a message by IsmadriRadw
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activities of demonstrators, including throwing stoffésr assembl i ng %% n di fferent
(tyre®®S kite %6 b af f | &") isepdha bebwsectiann t he Commi ssioné6és inqui
specific incidents

212. Another Facebook page called tfi@reat March of Retualso provided updates.
This pagewas not administered by the HNC, but was created by AberAa and other
activists on 29 January 2018. By early 2019 it had over 35,000 foll6®efhe page
remairedactive as of January 2019, though since November 2018 its actiglithrhaished.

It posted several articles and videos by Abu Artéthits emphasisvasto post the activity
programs of the Return Camps and the times and locations of busses to the demoridfrations.
The posts reiterate the importance of preserving the peaceful nature of thé'Giiiite

also calling on protesters to cross into Israelldriviay and providing guidelines for doing
s0312

213. Inaddition to social media, the HNC spreads its message through websites, pamphlets,
radio, TV and newspaper announcements and Friday sermons calling on people to participate.
There are many WhatsApp groudfeoing updates about the protedts

214. From the many interviews conducted by the Commission, demonstrators were highly
motivated to attend.

Participation of women and girls in the GMR

215. The Return Camps gave womi@anGazaaccess to a unique environmentihich to
participate visibly in public events, in contrast to their more traditional roles, and breaking
norms on seclusion in Gazan society.

216. Women participated with their families and children, on their own or with other
groups of women, though in lesseimbers than men and boy$They played an important

303pgst from 7 July 2018 on stone throwing activity, east of Jabalia, north of Gaza.

304pgost from 24 September of statement by Fathi Hamad on the variosis unit

305pgost from 8 October 2018 on the activities of the tyre unit; Post from October 2018 on activities

of the tyre unit at the Malake protest site; Post from October 2018 on a tyre unit at the middle area

protest site.

306 post from 21 June 2018 on themah the biggest kite burning.

307 post from October 2018 on activities of the night disturbance unit at the Malaka protest site.

308 Great March of Return Facebook Page

https://lwww.facebook.com/pg/maseera2018/community/?ref=page_internal

309 See, for example, Great March of Return Facebook page, post from 8 February 2018.

310 Great March of Return Facebook page, post from 2 May; post from 2 July.

311See Great March of RetuFacebook page, post from 8 February 2018; post from 17 March 2018;

post from 5 April; post from 22 April; post from 8 June.

312 Great March of Return Facebook posts from 9 and 13 May 2018.

3B nterview NNIOOS; InternaltjoaRbal €EsishisalGr Napi ofallat he
Consci o@Aprleddd 6 Ynveuth,anfimad Shehada, 6The full story behi
R e t u(BOnviargéh 2018) Human Rights Watch, AiDondt 2Bl ame Hamas f
May 20 18) NoaHamdau, dackKhoudgind Yani v Kubovich, o6l srael Sets N
Over Gaza as Hamas Warns of (&8Otutober®2018t e and Deci si ve Re
314|nterviews KHI030, KHI1032, KHI033, TXI012; Videos on file.
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role in the GMR, as organise¥s journalists?® social media blogge8/ demonstratorg!®
medical paramedic voluntee¥$ food and water distributorg®

217. Womenled activities held at the return camps westhtspontaneous and coordinated

with the HNC?2! Severalwomen also became prominent activists in the protests and a

womeno6és c¢commi t tAecerding tosDr. Kitahr Ahd&amli, a member of the

Womeno6s Cdmmiet Weemrnds Commi t tesemmitessfoftler med among
lifting of the blockade (é) to acknowledge women
their valuable role in the Palestinian communi#§

218. Friday 20 April was | abelled the Womends Marc
womeninte GMR. Ot her womends marches were held durir
July 2018 there was a demons%®That dagnthecal l ed o6wo
Chairperson of t he Womends TG®event dammeciethe | kt i mal H

context of the suppofbr Palestinian women who still stand up despite the siege, this event
carries a clear message that no one can deny our rights, specifically the right of return, and
our demands to lift the siegé?*

| srael 6s assessment of the demonstration:

219. The prepaations for the GMR were followed closely by Israeli officials and security

forces. Central to |Israelds understanding of the
| srael 6s ongoi ng ar i@asdamBugaded (Hamas mitarywisgll z z edi n Al
Al-Quds Brigades (Palestinian Islamic Jihad military wing), and, secondly, the fact that the

political parties of Hamas and Palestinian Islamic Jihad were both represented on the HNC.

220. While the Commission did not benefit from cooperation with Isriéefjathered

information concerningitgover nment 6 s and security forcesd6 viey
available material, including its submission to the Supreme Court and material released by

the IDF32°
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I nterviews KHI 030, KHIQUBRB/NIFi Xeo b £BlIMIKFBEEMWYID _ |
(5 July 2018).

316 Interviews NBIO11, SIl005see also the section on journalists.

317 See for e.g. Farah Bakdit{ps://twitter.com/farah_gazgm, F 8 M FFOR™ Y

(https:/twitter.com/af_em?lang=gmp C HmdhEps://blogs.aljazeera.net/doaa_amyarf IC3 B F
(https://iwww.facebook.com/ektemalrhad)

318 |nterviews KHI032, MBI0O05; Video on file.

319HQI038, HQI039, HQI043, KHI006, KHI013, KHI033, HQI038, HQI039, HQI043; see also the

section on medical personnel.

S20KHI 033; Al Jazeer a, ifGaza rallies: Holk women shape Gr
May 2018); Jerusalem Post #Aln Gaza, Wo4May Protest Amon
2018).

2UAT abioD1) bIWF Wp HNIOF YF @ ygeAmil 201§ bfF T OF 6cF3bh W20
322video on file.

823HNC, O6Womends Marcho6 27 June 2018 (letter submitted 't
AMEEMWpM NIOF Xc 291TY eB mMDupR®A®F T WI0 _ FlFXx :nrYXY WBMF
325| D FThe Miolent Riots ad Attacks in the border Area between Israel and GazaiS8ipmmary

of the Government of |l srael 6 Submi 9sIbFiazat o t he | sr ael
borde Events Questions & Answer so
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The conflict between Israel and Palestinian orgamed armed groups over the last
decade

221. Since 2007, Gaza and neighbouring Israel have experienced successive rounds of
violent confrontations, including three major rounds involving massive land and air attacks
from Israel on Gaza and shelling of Israelhwibckets from Gaza by Palestinian armed
groups3?® Nearly 1,400 Palestinians and 13 Israelis were killed during the-@9QRree

weeks of hostilities (Operation Cast Lead); 174 Palestinians and six Israelis were killed
during the 2012 one week hostilitig@3peration Pillar of Defense) and 2,251 Palestinians and

71 Israelis were killed during 51 days of hostilities in 2014 (Protective Edge).

222. In between these major clashes, regular military activities included Hawhas
campaigns of rocket fire from Gazawards Israel and continued constructions of
sophisticated tunnels for operations inside Israel, and Israeli incursions and aif&tikest.
rockets and mortars fired from Gaza are by th€aksam and AQuds Brigadeg?®

223. Over the past ten years, 12 Israbilians and 25 members of Israeli security force
personnel were killed in attacks by rockets, mortars or live ammunition fired by Palestinian
militants from Gaza into Israel (all but one before 27 August 2884)uring the same
period, 2980 Palestiniarwere killednside the Gaza Stripy Israeli security force®?

224. Since the end of hostilities in August 2014 until 29rthe2018, the situation on the
Israeli side of the fence had been relatively calm, with comparatively few rockets and mortars
reportedy fired from Gaza and no fatalities occurring as a restilt:

326 Hamas began the practice of producing locally enamtkets called Qassam rockets and firing
them indiscriminately into nei gh-BOhe®©peratioginl sr ael in the
Gaza2000 9, Factual a (Uuy 2008)paal38.As pect s O

327 United Nations Country Team in the Occupied Palest Territory,Gaza Ten Years Latéduly

2017), page 112.

328N - Gaza ten years later, page-14

329 Through statements published by their respective spokespersons or on their respective official
outlets, they claim responsibility for military adties (either individually or jointly as part of the-so
called AJoint Op e htpsd/ivewnakassam.oetarapithereSaeealsoesmailer

armed factions operating in Gaza, including theNakser Salaheddin Brigades of the Popular
Resistance Committees , the National Resistance Brigades of the Democratic Font for the Liberation
of Palestine (DFLP), and Abali Mustapha Brigades of the Popular Front for the Liberation of
Palestine (PFLP);ral several groups related to theXdsa Martyrs Brigade allegedly affiliated to

Fatah. They reportedly sometimes coordinate within a ~#
%) e. from 19 January 2009 until 31 DeceQabter 2018, see
Lea@eébruary 2019) ; Il srael Ministry of Foreign Affairs,
Terrorism since September 20000. Two Thai citizens wer

during this period. The only cros®rder Israeli fatalitghat occurred between 27 August 23131

December 2018 was the 20 July 2018 killing of IDF soldier Aviv Levy (see the below section on the

impact on Southern Israel).

331].e. from 19 January 2009 until 31 December 2Bl8, Ts e | @mat al i t foreCastsi nce Oper at
Leado (February 2019).

332 Meir Amit. News of Terrorism and the Isragtalestinian Conflict (May 2B 29, 2018), (May

2018), page 11.
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Annual Distribution of Rocket Hits
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225. This relative calm was the result of an informal agreement between Israel and Hamas
of no hostilities (concluded after the 2012 escalation and reaffirmed after the 2014
escalation), mediated/tEgypt334

226. While both rockets and the threat posed by tunnels crossing into Israeli territory
remained a source of anxiety for Israeli civilians in the Gaza env@epehe below section

on the impact on Southern Isrgedp tunnels were discovered arabtioyed by the IDF in

2017 and in 2018% the threat from such tunnels decreased as Israel continued building an
underground barrier along the Green Line (separation fence), which it expects to finalize in
2019336

227. Accordingly, the | BF tdeodmed 1t8h atHafmnay 6t tsd r att e g
assets have had their effectiveness curbed by Israeli defences both in the aerial domain and
under g¥oundo.

2 The GMR as a threat to |Israelds security

228. lIsraeli officials and security forces however perceived a newrig threat in the
demonstrations, and saw them as closely linked with the operations of Palestinian armed
groups.

229. While the demonstrations were seen to Haagunas a civilian initiative, the IDF saw
t hem as h appropniaged byeHanmas ifi ordéo further its attacks against Israel,
to create heightened security tensions in the Gaza arena and to increase political and
diplomatic pressure on lIsrael, internally and internationafi§f With Palestinian armed

333 Meir Amit, News of Terrorism and the Israglalestinian Conflict (May 2B 29, 2018May

2018), page 11.

%Robert Serry, iAThe -P@an delsets sn(R@EH)epsHEé. afcoero | sr ael i
BHaaretz 4", x> 4« -~ x¢vx 1+, {1 11 0(0December2017); _ 1 v _ 4, « & ¢
Interviews MBI004; NMIO11; IDF Twitter 11.10.2018,

(https://twitter.com/IDF/status/1050325211579645952)

(https://twitter.com/IDF/status/985420078043860992)

(https://witter.com/IDF/status/995370438766284300

3%The Times of | srael, fftoshriageh fSetnacret ss uS ornosut nrduicntgi oGa zoand
February 2019).

337|DF, FAQs, page 27.

338 |DF, FAQs, page 7.
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groupsd rockets angd|Imorthanvs Imnmnbear Deopnteedd ed ense s
tunnels increasingly detected and thwarted by Israeli defences, the demonstrations were

per cei vedoparationa oppoetumity lor Hamas to obtain access to the Israeli

homefront through another domai#®

230. On the eve of the demonstrations, the IDF stdteld a t it woul d not all ow
infiltrationodo or tolerate damagtatingtmmtithdde separ ati o
deployed more than 100 snipers called up from military units, primarily frensplecial

forces, with permission to open fire if lives of Israeli soldiers or civilians were to be in

jeopardy3#°In warnings addressed to Gazans, Israel asserted that Hamas was pressuring them

to perform provocative actions along the fence and advisedrliane approaching the fence

would be endangering his or her [#g.

231. The IDF made clear that it held Hamas responsible for all activities in Gaza, and that

it would not allow Hamas to turn th%%itarea of the
sawthedemonstrations as ffuelled by Ha¥ffasdo in an at
232. The Government of |l srael 6s assessment of the t

later presented publicly in three written submissions (of 29 April 2018, 6 May 2018 and 16
May 2018) to | srael s Supreme Co(seetalsoithe Cases HCJ
below section on legal assessment of the demonstrations).

233. Thegovernment there argued that the HNC was led by Hamas, which had developed

a plan of action aiming to iilfrate Israel and to carry out attacks against the ISF under the

cover of demonstrations. In parallélalso argued that the riski mass i nbyial t rati ono
|l arge Ai nci t e attacktsradai sottliers dr aivilians residinglonly hundrefds o

meters from the Striposed a security thret: The possibility of a soldier being captured,

as in 2006, was seen as a particularly realistic tifeat.

234. | srael 6s as s es s me-atanding aosflichwitlts Hamas,ontelligertces | o n g
it claimed to htd, as well as its perceptions of media statements by some Palestinian leaders
on the right of return and of crossing the feff€e.

235. Forinstance, Issam Adwan, head of Hamas' Department of Palestinian Refugees, had
on 16 January 2018 posted on his Facebaol pAs lon as the Palestinians have the spirit
of courage and daring, why not breach the border that was set up by the enemy in order to

339|DF, FAQs, page 27.

0Ynet, AEi senklayed 160asharpshdoters anéshzaliomlgrf Pal est i ni an protests
(28 March2018).

341 Minister of Defence Avigdor Lieberman,

(https://twitter.com/AvigdorLiberman/status/979619882072960)(30.3.2018), COGAT Facebook

page, Ynet, il DF makes final preparations for mass Gaz
In a video posted in Arabic on the | DF Spokespersonoés
Government Activities in the Territorie€OGAT) , Maj . Gen. Yoav Mordechai, war
who approaches the border is endangering his Iifeo. 30

https://twitter.com/cogatonline/status/979677273652686849:

342 COGAT twitter account, 10 April 2018 [on file].

34316.4.2018, GOGATTwitter (https://twitter.com/cogatonline).

344 hitps://www.idf.il/media/48315/petitiegazabordereventssummaryof-stateposition.pdf , p. 4.

345MBMO010.

6 DF Q&A, On what basis does | srae2. say that these wer
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prevent them returning to their occupied | ands?
families towards the bordexonfuse the enemy, attract the media to the causes of our people,

expose our enemy, revive the region, and encourage our people to dare against the occupying

enemyé What wild.l our people I ose from the attemp:
they enlured in the lands of the refug&¥

236. Ot her public statements referred to Areturning
b1 oc kla d @April 2018 statement given at the Malaka protest site commemorating

Martin Luther Ki n g 6 s itical Besreas €haimmart lsnoaih Haniyéla mas 6 Pol
stated the following aboutthe GMR:Her e | am emphasi zing more and mo
is peaceful and | hope all the factions and our people understand the aim behind this March,

we are leading this March with a lethweapon, the weapon made of people and masses that

we will use to knock over the doors of the occupation forces and open the doors of return and
breaking the siege. Yes, at this tilee we emphas
underlined though thdlamas was still committed to armed resistancei Our weapons ar e

in our hands, our missiles in our hands, our tunnels are with us and the improvement of our

resistance is ongoing by God®&%atewinthé¢ sameThi s does r
speech Haweh said:i Yes we wi | | break the walls of the bl
occupation entity, and we will rrturn to all of

237. The question of what the right of return means for Palestinian refugees and for the
State of Isral is central to an understanding of the polarised views around the nature of the

GMR. As indicated above, refugees Areturningo, e\
a near existential threésee the above section on return of refugees)

238. Israelifears of demonstrators crossing the fence were heightened ahead of 14 May,

dubbed by the HNC a8t he Ret ur n3°8dcial medimpokts by demonstrators

called for removing the separation fence, marching towards Israeli towns né&mdeand

stagy ng there, while maintai ni®gf ttehre tchaempdaai ygonsé se vpeenat
Prime Minister Netanyahu declardfdEv er y St ate has the right to prot
terrorist organisation declares its intention to destroy Israel and sdmlssainds to breach

the border fence to fulfil this goal. We will continue to act firmly to protect our sovereignty

and ci®®izens. 0

239. Thi s threat assessment under |l ay | srael 6s suk
deployment of the ISF to prepare for the deni@ti®ns(see the below section on Israeli
forcesd preparations ahead of the demonstrations)

The Commi ssionbds understanding regarding the rol
three phases of the demonstrations

240. | srael &6 assumpt i on protestsstmerittdunersinquirg Rriorrtco | | ed t he
the first protest on 30 March, various Palestinian parties represented on the HNC, including
Hamas, publicly endorsed the GMR, its 12 general principles and its two stated goals of
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347 https://Iwww.fa@book.com/I.A.Adwan/posts/565753670444027? __tAR =
348 Al-Jazeera, 9 April 2018, video on file, minutes 19:49 to 21:07.

349 Al-Jazeera, 9 April 2018jdeoon file, minutes 24:15 to 24:24.

350 Official list of names from the HNC.

B16Firstodo GMR Fat3dMlay2018. account, 9
352 prime Minister Binyamin Netanyahu, Twitt€k4 May 2018),
(https://twitter.com/netanyahu/staf@96069591389495206
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Aireturno and P¥Hamago6 trhepriessieenggeadt.i ve on the HNC
influential by virtue of Hamasd poer and the | ey
241. As a HNC member, Hamasd and the de facto autho
provided support to return camjnfrastructure, coordination, and technical and

administrative support. According to one soufftd, he i ni ti ative did not c¢come
but without the full suppo®t of Hamas, it would r

242. Hamas approval of the GMR was also necessarthtodemonstrations to take place
where they did>¢ By virtue of an understanding with Israel, Hamas had since 2014 patrolled
Jakkar Roadio prevent people from reaching the ARAsut ceased doing so in spring 2018,

to enable the GMR to take place. Hamad ather HNC members also helped to provide
buses and the carnivike atmospheré®’

243. The role of Hamas in supporting the GMR shifted over time. The Commission could
distinguish three phases of the demonstrations; a first phase (30 Mbtdiay); a second
phase (mid May early October); and a third phase (early Octab&t December).

244. These phases are described in depth bédlowe e t he section on the Cor
inquiry into specific incidents)out in broad strokes, tHist phase could be characterized

as a genuine popular festive event, with tens of thousands of people from across Gazan

societyi refugees and original residentgathering around traditional activities, concert,

barbeques, cultural activities and sports games. Although the organtimgittee and
demonstrators messaged about fireturning to their
symbolic, according to reliable sources present. There was not a sense that demonstrators had

intended to break the fence and enter Israel en massgnoigim and uncoordinated acts by

demonstratorsdé edging towlrds the fence and retur

245. The large numbers of killings and casualties that occurred on 14 May changed the

atmosphere, and tlsecond phassaw fewer families attending. Instead, angeardillings

and injuriegdrove groups of youth to engage in more violent actidnsreasing their use of

incendiary kites, slingshots, and incendiary balloBhs:rom August towards October,

nighttyseccal | ed fbaffl e squads oeGamSEtngenerdd,] i shed thro
while demonstrators threw stones, burned tyres and at times cut the barbexbilgire

throughout the demonstrations, over time, the intensity appeared to increase, with more

damage to, and breaching of, the separation fence. Detrators claimed their increasingly

intense actions were in response to the severity

%Hamas, A March of Return will not end unless Palestir
Hamas & HNC rRagwarsadeatratralytheldvireeastern Gaza that the Palestinians would

not give up and would continue tarcy out return marches and resistance until their goals are

achievedbreaking the siege and exercising the right of return. Original sollrd&qsa, April 27,

2018; cited by Meir Amit ,-PdebtiaianLondidt (Adrie2b Mayd,i sm and t he |
2 0 1 8V)ay2018).

354 Interview NMI008.

355 Interview NMI017.

356 See also the below section on freedom of assembly inside the Gaza Strip.

357 Interview NMIO18;Y n e My h @mmad Shehada, &éThe full (@tory behind t
March 2018Human Ri ght s Wat c h, ADondét Bl a@2Map20l8as f or t he Gaz
358 Confidential submission 30, page32

359 Confidential submission 30, page32interview MBIOO2.

360 Confidential submission 30, page32
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claimed that it escalated its use of force in response to the actions of the demonstrators,
particularly to the use of incerady kites and balloongsee the below sections dhe
Commi ssionds inquiry into specific incidents and

246. In thethird phase, Hamas seemed to try to exert more control over the protest

movement, seeking to capitalize on thegatiations with Israel facilitated by Egypt and

UNSCO, on e.g. fuel deliveries from Qatar for increased electfftityamas was reportedly

asked to ficontaino the demonstrations in exchang
and allowing Qatarifuelte nt er Gaza to suppl y®*®2the stripbés sole

247. Hamasd endorsement and support to the GMR ser)
GMR, Hamasd6 popularity among Palesti®#ians increas
The fuel delivery by Qatar which iINovember brought 12 hours of electricity to Gazans,

who had endured only 4 hours of electricity per day since April 2017, was undoubtedly a

contributing factor.

248. The success of the HNC, and of Hamas in particular, to mobilize such high numbers
of people iniially came as a surprise, in light of the prevailing deep public discontent with
Hamasd® regime in Gaza. The months |l eading up to t
deterioration in the humanitarian situation, increased movement restrictions angd fall
purchasing power. On a number of occasions, Hamas had banned and forcibly dispersed
peaceful assemblies that were held in protest against the prevailing humanitarian crisis
Activists had also beearrested and at times subject tetidatment and téure (see below
section on freedom of assembly inside the Gaza S Hamaded authorities' waning
legitimacy had worsened following an attack on the PA Prime MinisterH&mdallah's
convoy in Gaza on 13 March 2018, and the subsequent PA accusaiemmas orchestrating

the attack. By March 2018, most Gazans had lost confidence in any real progress for the
national reconciliation process between Fatah and Hamas.

249. So while Hamas indeed did play a role in supporting the GMR, the Commission
understandghat the thousands of people who responded to the calls to demonstrate did not
do so prompted by Hamas, which was deeply unpopular at the time. Instead, as mentioned
above, the lack of progress in peace negotiations; the deep economig arrisishe
impossibility to leave the Strip weramong causesxplairing how the GMR could become

such a mass movement in Gazss was repeatedly communicated by demonstrators to the
Commission.

250. Thisis notto overlook the political benefit for Hamas. Additionally,amarmunicated

by the HNC and demonstrators alike, the GMR was seen as an effective tool to bring the

6Pal estinian str ug g Eadnashlsooeportedlysought to lisethes pot | i ght .
demonstrationsis a bargaining chip when seeking the lifting of aiertestrictions of the

blockade that Israel had imposadd tightenedn response tincendiary devicesised by

demonstratorg¢see the below section db May- 11 October 2018 In late November, an

international Gaz#ased observer told the Commission:

70

361 Interview MBI002; Confidential submigm 30, p 2-3; IDF FAQs page 53; Nickolay Mladenov,

Special Coordinator for the Middle East Peace Process,
situation in the Middle East, reporting on UNSCR 2334
%2Mada, 0 Pal eritesnears deaisiondarentove sanctions on Gaza administrative salaries

as Egypt i nt ens.i(R4iOetsber@@®l 8).iRaporicdfni ne fefxocrhtasnoge f or [ Hamas|]

keeping protesters away from the fence that encircles the strip, Israel promissptth& use of

firepower to a mini mumo.

| nterview NMIO17. See, also, Palestinian Center for I
Pol I No ( 7 0 Y18 Peceebes 2018k Coafiaentalsubmission 30, p 3.

364 Confidential submission 30, paga3.
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Ailt would be unfair to Gaza if this would
March is a genuinely nemiolent expression of thousands of young people as to their

be pu

rights and future prospectsé Thereeswere per hap:

and letting fire kites fly. Here it is interesting to discuss what constitutes violence? Most
Palestinians do not see kites as violence, they see kites as well as stones as a legitimate
means and a proportionate response to occupation. There is apthask, now. Over

the past weeks wedve seen fewer people injured

phase, Hamas has shown that they can control the situation, if they want to stop people
from going closer to the fence, they can. Israel has made ttiaathey will facilitate

entry of fuel if demonstrations quiet down. This phase started in early October
coinciding with the negotiations on the entry of fuel etc, when Israel made clear they
were willing to alleviate the situation. Israeli military hapayated in the same way
throughout the three phases, they use live ammunition and kill people, and they
carefully control the impact of the blockade. They take up and down the fishing zone,
permits to travel, visas to Israel etc. But even in the curreas@lwhen Hamas is
perceived to be in more control than during early days, there are many people

demonstrating who are not at all affiliated wi!H

Conflict dynamics between 30 Marchi 31 December 2018, unrelated to the
demonstrations

251. Between 30 Mrch and 31 Decemben, parallel with the demonstrations, thecurity
situation in Gaza and the Gaza Envelope continued to be marked by episodes of military
escalation between the ISF dPdlestinian armed groupBhese hostilities took place outside

the context, time and location of the demonstratiodhough not directly linked to the

GMR, several incidents may have been either culminating in tensions created by the protests
or, in other cases, were aggravated by violence at the demonstration rsiteszetal
instances, either Israel or a Palestinian armed group, would justify its military attacks as a
retaliation to actions taken at the demonstrations.

252. While the Commission did not investigate fatalities and injuries occurring as a result
of hostilities outside the context, time and place of@\éR protests, it did track all fatalities

for the purposes of establishing or ruling out any links ta@NR, thus determining whether

they fall within its mandate. The Commission found that at least 67tiraes were killed

by ISF in the Gaza Strip between 30 Maguid 31 December 2018, however not in the
context of theGMR. It also found that one Israeli soldier and one Palestinian civilian in
Ashkelon were killed by rockets, mortars or live ammunitisadiby Palestinian militants

from Gaza during the same period. One additional ISF member was killed inside Gaza, again
outside the context of the demonstrations.

Hostilities taking place in Gaza

253. The first significant military escalation after t@R begantook place on 29 May

2018, when Palestinian armed groups launched nearly 200 rockets and mortar rounds from
the Gaza Strip towards |Israel, c¢claiming the
of QassanBrigades and Islamic Jihad positions &y strikes in the preceding two weeks

(causing more than 10 casualties in their ranks), as well as for the use of live fire against
demonstrators. Th®F, on its part, responded by striking 65 targets of Palestinian armed
groups throughout the Gaza Strip

254. Two reported incidents in which Israeli soldiers near the fence were shot at (described
in thesection on impact on Southern Israel bélago triggered shelling and more than 200
airstrikes by théDF in July and August 2018, killing nine Gaza militan

255. The last military escalation during the period under review was reportedly provoked
by a botchedSFcovert operation inside Gaza on 11 November 2018 in which
sevenQassanBrigade militants and on&F member were killedluring a firefight with an
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Israeli commando unit. The incident led to the most intense exchange of shelling since the
2014 war in Gaza, and resulted in a number of casualties among both civilians and militants.

256. Several incidents, outside the GMR context, resulted in the deaths hbdnsyi
including children, at times raising questions regarding the military character of the attacked
target. On two occasions a civilian was killed by a missile or a tank shell while present in
agricultural field (incidents of 30 March 2018 and of 13 Bimber 2018). On 14 July 2018

an Israeli air strike hit the AKateebéabuilding in Gaza city which according to Israeli sources
was used bylamasmilitants for urban warfare training. Two children who were sitting that
evening on the roof of the building veekilled and 23 persons were injured as a result of this
attack. A video released Wamasn March 2018 depicts military exercises inside the
building and its vicinity, including the scenario of abducting@i soldier. On 9 August

2018 an air strike hia residential house Deir Al-Balah, killing a pregnant woman and her
2-yearold daughter, as well as injuring the father. Although hostilities were taking place in
the area, it was unclear to the Commission what military objective had been at@oR&d
October 2018 three children, aged between 13 and 15, were killed near the fence east of Khan
Yunis allegedly by an Israeli aircraft. According to tBé-, the three were approaching the
fence, crawling in the dark and holding an object suspected Wyranbservation point to

be anlED. Palestinians reported that the three children were setting traps to catch birds.

Hostilities directed at Southern Israel

257. The violence between Israel and Gamsed Palestinian armed grotipsirelated to

the demonstratiai often amounted to highmtensity hostilities. As noted, more than 1,100

rockets and mortar shells were fired from Gaza into Israel by Palestinian armed groups

between 29 May 2018 and 31 DecemieiThe rockets initiallyhit the vicinity of the

Envelopecommunities, and later reached more distant towns such as Ashgelon, Netivot and

Beer Sheva. While most projectiles fired since May 2@dlB in open areas or were
intercepted by t he | DFlanddd nearschddis amd lindesgareense m, a n u mb
aswell as close to a synagogtféPalestinian armed groups in Gaza claimed responsibility

for these attacks against Israeli towns and military posifitns.

258. Three Israeli soldierand dozens of Israeli civilians, including at least two children,
werelightly injured as a result of rocket attacks carried out in May, July and Augus£2018.
On 12 November 2018, Palestinian armed groups fired more than 400 rockets at various
localities in southern Israel. A 48 arold civilian, Mahmoud Abu Asbah, from the town of
Halhul in the West Bank, was killed and two other civilians were critically wounded after a
rocket directly hit a residential building in AshgeffDozens more were injured that day,

365QCHA OPT Protection of Civilians report; State of Palestine, Negotiation Affairs Department,

Violations Monthly Reports; State of Palestine, Negotiation Affairs Department, Violations Monthly

Reports; IDF Spokesperson twitter.

366|DF Spokespersomitter; OCHA OPT Protection of Civilians report.

367https://www.algassam.net/arapic e . g . , WP®Dl Paida ¥f s HI MEI3nuFth wysmvmpfph df
November 2018fThe f acti onsd®é joint operations room releases f
the Gaza Envelope towns).

368QCHA, Protection of Civilians reporthftps://www.terrorisrvinfo.org.il’, MDA spokesperson (14

July 2018),_ LI BEX A s T1__ "4 4LH 45 40 xTAXX® {X J, %
FAex T s 4 e x L xS 1] s (29May2018), * . 4141
(https://twitter.com/idfonline/status/10014692388325007B@mas Facebook account; State of

Palestine. Monthly Reports, https://www.nad.ps/en/violatieports/monthlyreport.

389|srael Fireand Rescue Authority Facebook account, 13 November B&8T s dataldies

monitoring, November 2018.
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mostly with minor injuries, and serious property damageurred®’°A local kibbutz resident
told the QGdmmi ssi an:refal and present danger to yo
you dono6t know where the rockedt is aimed, you rur

259. In addition to launching mortars and rockets, Palestinian agrmgps fired heavy
machine guns towards Israeli towns at least twice since May 2018, causing property damage
in Sder ot an d?&toadiagte Israglashiuecgsetunnels were discovered and
destroyed in April, May and October 2098.

260. In addition,the IDF reported at least 36 attempts to cross the fence into Israel which

took place outside the context of the protests. At least on three occasions, open sources

reported that Palestinians crossing the fence in southern Gaza tried to set an IDF post on

fire.3#0On 9 November 2018n unarmed 2§earold Palestinian man crossed the fence from

Gaza, reached the Israglii | | age of Netiv HabaSara and set on f
meters from the fenc&® This incident was the only one reported during thequl under

review which involved reaching the surroundings of a civilian commdffity.

261. Armed groupsin Gaza also directed attacks against Israeli soldiers and military
objectives located in southern Israel. On 29 May 2018, three soldiers were repojtedty in
as a result of rocket attacks emanating from the Gaza33tdn 11 November 2018, an
Israeli officer was killed and another was injured east of Khan YftWss noted earlier e
clash broke out after an Israeli unit, carrying out a covert nightatipa inside the Gaza
Strip, was exposed by a IQB unit. The incident resulted in the killing of deakastinian
militants.

262. The following day, Gaza militants fired an atdnk missile at a bus that had been
transporting IDF soldieis n  t h e arHaNegev Regi@hl £duncilwo soldiers were
wounded, one critically’® The military wing of Hamas assumed responsibility for the
attack®® These incidents triggered retaliatory attacks by both sides, including the launching

3SOMei r Ami t, i News o f-PdestiniancConilict (Novammberi7Novemben 18,r a e | i
2018)(14 November 2018); OCHA, Protection of Civiliafts19 November 2018).
371 Interview MBI00A4.
S2Ynext , ¥ A" w AX%Ix Xy X5 i @18 s OGHAPlogtion of - 1
Civilians report, 21 May 2018.
S73IDF Twitter 11.10.2018&https://twitter.com/IDF/status/1050325211579645952
(https://twitter.com/IDF/status/985420078043860992
(https://twitter.com/IDF/status/995370438766284800).
3741DF Twitter 21 May 208, (ttps://twitter.com/idfonline/status/998805051744407553
https://twitter.com/idfonline/status/10137®70404681730 2 July 2018); Meir Amit, i Ne
Terrorism and the IsraelRalestinian Conflict (Junei612, 2018)June 2018); and Al Jazeera
MubasbB8ySFOHw pObIFK widUFOB 62072 paHHDPIUeR01Y.c xpfF b" pF Tl 3r lOF
375 DF Twitter (9 November 2018()https Iitwitter.com/IDF/status/10609717764679720Ynet,
Fx_44s 40> "1, 1»(10I*M(jvelmber20185}<ann'S PxHs s sl . Hael's {s
¢ x I's , ¥A 10November2018. .
376E g., nterview with local residents on Keshet TV, 11 November 2018.
377OCHA, Protection of Civilians, 22 May4 June2018
378 IDF Twitter (12 November 2018https://twitter.com/IDF/status/106176726676794572&mas,
ATop Hamas | eader attends funer a(l2NovembEr2018.st i ni ans ki ||
S®Meir Amit, i Haankkobe missite supmidd byalnartcn He z bol | aho, 19
November 2018 OCHA, Protection of Civilians,-49 November 2018.
BA-Quds SeaerKaypphFbib K aF y 3
wy3syrraAYIOF ws mp, WINDEMbeB® Y. AY IO wbOsl r OF wT OMIOF
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of hundreds of projectiles frorGaza into Israel and IDF airstrikes in the Gaza Strip. An
informal ceasefire was reached on 13 November 2%18.

263. Given its mandate, the Commission noted, but did not fully assess, thastiacices

of the abovementioneidcidents which occurred amidst hdisigés between the parties, but
outside the context of the demonstrations.

264. Agai nst
GMR.

this backdrop,

1. Deployment oflsraeli secuiity forces

Isr ael i preparationeahead of and during the GMR

t prepar@tions aheasl efthe n

265. The ISFunits charged with responding to the demonstratonsprised twderritorial

brigadesthe Northern( k n o wn

as

t h e afd®GeSowhern B<rniogwand eads)

Br i g abdtk @f which are subordinated to fRerritorial Division Gaza (also known as
t he "“F14 2 whichximtdrn, is subordinate to the SouthBegional @mmand.

examined

AKatif

266. To discourage people from attending the demonstrations, the ISF dropped leaflets in
Gaza to discourage people from attending the demonstratidns:

Israel Defense Forces @

This is what is written on the leaflets

502 Retweets 864 Likes

267.
Strip
protest sites.

war ni

| and the Gaza Strip-

5% £l s
TRIP, )

TS OF THE GAZA S T
Tr?r:c‘:x‘:.t ﬁ‘e:-es\«‘st.‘ﬁ?mas has been carrying out o

e agaall oo i &
violence and terror

PG s asic s

against \srael, its boundaries,

Hamas is tying to hide its many failures by

our lives. )
ei\‘:ifwzgs:::egtyime, Hamas 1S stealing your money

d using it t0 digtunne\s at your e);:):nbsee{mr e,
?(“u deserve @ better gnvemmen\ an o pmach‘mg
Xatme The IDF is warning you agains P
the security fence.
The IDF is determined

wlas Sl ¢

]

|'s citizens
to protect |srael
i to

d sovereignty against Hamas s a_\\Tn;?\:m. o
» orize us under the pretense of vm; s
m; approach the security fence and do o
m;mzipa\e in Hamas's \ife-threatening 3
D /

FLYERS DISTRIBUTED BY THE IDF

TO THE PEOPLE OF GAZA

9CVESGS DD

ng them against

Israeli authorities also sent letters to Palestinian transportation companies in the Gaza

aiding in the

268. Accessto certain areas on the Israeli side of the fewess closed off to Israeli
civilians, with some farmensaving to stop cultivating their fields as a resgit.
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|l eader

attends

382 COGAT Twitter, (14 April 2018), Https.//twitter.com/cogatonline/status/985061187653128192
383 Submission to SC and Interview MBMO10.
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269. Well before the GMRthe ISF had permanent military positions and surveillance
electronic systems deployeadbng the separation fence, as welbasund the kibbutzim in
the Gaza envelope area, see the below seatidhe legal assessment of the demonstrations.

270. Prior to the GMR, ISF military engineering units carried out significant infrastructure

works on the ground including: reinforcitige sepration fence, clearing vegetation on both

sides, and digging deep trenches close to planned
A numberof earth mounds or berms were also built at each demonstration site B@ast

of the fence (dependiran the site topography3o as to allow ISF to have a bettewpoint

and ability to fire without risking ricochets off the fenté.

271. The ISF also carried ouifrastructure work on the Palestinian side of the fence, such

as placing barbed wire coils inetlARAs to stop people from reaching the separation fence
creating a new déacto nego zone of at least about-80 m west of theseparatiorience at

each site® The ISF could enter this area at will, and did so repeatedly, often at night, to
replace tke barbed wire coils where demonstrators had removed thiemughout the
demonstrations, thikSF regularly intervened along tHenceon both sides to maintain the
existing barriers and, whenever needed, repair any damage or breach caused by the
protestorsse

272. On 28 March, IDF Chief of Staff, Gadi Eisenkéd whom the Southern Regional

Command (and the Gaza Division) is subordinaséated thatit he | DF has depl oyed m
than 100 s mbheadgd theodemomstrations to prevennas s | nfndl trati ono
damage to the separation fence during the prot&sts.

273. According to the | DF6s assessment that || ive al
the threats presented by events aféheeit he | DF ordered that all use o
be restricted to specilgttrained snipers, in order to ensure accurate and measured use of

these *leans. o

274. The snipers were coordinated by officers who were responsible for their deployment,
training and conducting afterction reviews. The snipers generally operated in teams,
typically consisting of two snipers and a spotter or observer. These teams were led by senior
commanders, required to approve each use of live ammunition by the Sfipecstypically
positioned on top of the berms.

3841DF, FAQs InterviewMBMO010; Interview WVI003.
| DF AThe Violent Riots and Attacks fiSommarge border Ar ec

of the Government of Israel é Submissions to the | srael
386 Confidential source; Times of Israél,Pal est i ni an medi a: | DF bull dozers ope
Gazadn, (14 April 2016) .

%Ynet, AEisenkot says |Israel deployed 100 sharpshooter
(28.3.2018).

388 |DF, FAQs, page 62.
389 DF, FAQs, page 87.
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&Separation Fence

Barbed wire coils

275. Photosfrom a variety of sources ovéte protests period showed ISF soldiers armed
with several types of assault and sniper rifles including variants of the isragé Tavor

rifle and the USmade SR25 and M24 sniper rifles. The snipers reportedly used 7.62 mm
ammunition (see the below seoth on the use of highelocity ammunitionagainst
demonstratops®®°

2. Lesslethal means

276. |ISFwas also equipped in advance of 30 March with a variety of commtrol means,

including public address -laentdhaw#&r nmenagn s s ytsot e dhs s p ¢
demonstration$?! Given their importance to the factual and legal findings, the Commission

addresses these in more detail.

Lesslethal means available in other contexts

277. The ISF has vast experience with riot control across both Israel and the OPT. The
Commission recognizes that dealing with protests taking place during an armed conflict and
along a separation fence presents additional risks and challenges to those arising when a State
is dealing with protests within its own territory attended by its ownetizand residents.
Nonet heless, the Commission found whidhen | srael. Po
contrast to the Rules of Engagement of the IDF have been made public in their entirety
relevant for a number of reasons. First, Israel statedtthate of force towards unarmed
civilians during the GMR protests is in accordance with thedafrcement paradigm.
Second, the Israeli Police has extensive experience in handling violent demonstrations,
including in East Jerusalem and the West BanldT actics used by the Police may shed

light on, and in other cases may be suitable for, policing operations carried out by the ISF in
the context of the protests.

278. During riotcontrol operations in other contexts, the Israeli Police employ a number
of lesslethal meang?? Under current Israeli legislation, when a protest poses a serious

3% |DF, FAQs, age 88.

391 Submission to SC and Interview MBMO010.

392procedure regarding the Use of Means to Ensure Public Order [90.221.111.003, former number
09.22.057, update date 9.12.2014, valid date [until] 9.12.2015.
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danger to public order and safety, the Police is authorized to disperse the crowd by force.
However, and in line with IHRL, less harmful means must be used first. Orkg@ptonal
circumstances can more severe means be employed immediately, without first exhausting
less harmful means (as elaborated bef§W).

279. Protests classified by the | srael: Police as ¢
situation that prevails,taimes, along the Gaza fence. Level D riots are described in the
Policebds RoOE as partcipants aceviolentlyoahdsinba, marmér evhich can
result in physical injuries to others and extens

weaponssuch as stones, spikes and knit®3.0 disperse a Level D rigpolice regulations

require that any force used be both proportionate and necessary. Permissible methods include

loudspeakers generating extremely loud sound waves aimed in a particuléomitgictding
flashlights, bat ons, teamagasdaunctes, ngnenades and Butleksu n k.  wat er ¢
stun (also called flash) grenades, paintball guns, and 40mm sponge grenades. Before

deploying these methods, a warning must be given to demonstratad appropriate

precautions adopted, taking into account, inter alia, the character of the crowd (for example

the presence of children, or elder¥).

Examples of less lethal means

280. A description of less lethal means and, where applicable, theidwseg the
demonstrations follows.

281. Wat er cannons and u saee regUlarly fused uon dispersea t er 0
demonstrations in the West Ba#R.Skunk water is an extremely smelly and foabking

liquid®®’, composed of water, yeast and sodium bicarbonate @pakida)°® It is typically

sprayed from trucknounted water cannons, with a maximum range of 30 0.2

282. The Commission saw limited use of this means during the GMR. The IDF noted that
cannons are too focused, and would be required every few mM&taish an effective range
when stationary of approximately 6@ meters. These are of limited effect where
demonstrations last for hours, morning to evening, at sites sometimes extending for two
kilometres?9* Mobile (vehiclemounted) water cannons are more effee, and can address

393 Pglice Dealing with Riots (procedure 90.221.001L, update date 1.9.2014, valid date [until]
1.9.2018) [released by MoJ 13.11.2017], sec 6(4).

3% police Dealing with Riots (procedure 90.221.111.001, update date 1.9.2014, valid date [until]
1.9.2018) [released by MoJ 13.11.2017], sec 1E(2)

3% Police Dedhg with Riots (procedure 90.221.111.001, update date 1.9.2014, valid date [until]
1.9.2018) [released by MoJ 13.11.2D17

%See BOTsel em, iIAisCrradeMd6 sConster odf Crowd Control Weapons i
(January 2013) at p. 36, and Interview OG890

397 Interview ODI009, BBC, &Vho, What, Why. What is skunk wate? », (12 September 2015)

972Mag, ¢ This is what | o»(R7November2018)o be hit by | sraeld]i
3% See Skunk Material Safety Data Sheet ( MSDS).

3¥See i Re por-Mandated RPahetof ISquigy inte the Clashes between Security Forces and

|l srael i Civilians in October 2000, 0 (hereafter: ior Co
Justice Theodore Or, who headed the cbolmm aseli s, par a.
use of Crowd Control Weapons in the West Banko, (Janua

400 |DF, Gaza Border Events: Questions and Anwers, February 2019, picture of water cannon
(hereinafter Al DF Q&AOQ) .
40L Interview MBMO010.

7



A/HRC/40/CRP.2

multiple locations, but have a shorter range and must be refilled periodically, causing them
to be withdrawn from the area. Drones were reportedly also used for spraying skurfRavater.

283. Stun grenadesemit a bright light and a loud soed, meant téemporarily stun crowds.

The Commissiorrecorded at least one instance of such a grenade being lobbed from an
armoured vehicle or tank at a crowd that had crossed the fence and then retreated. The loud
explosion may damage the eardrum. Thedatpof this heavy metal object thrown at
individuals may also lead to injury, especially as the stun grenade becomes very hot when it
explodesi®3

284. Tear gasis a chemical irritant, affecting the skin, eyes, respiratory system and the
mucous membranes of tim®se and throat. It causes a large variety of symptomsjymost
temporary The longterm effects of repeated exposwaee little understoadbut many
individuals affected by tear gas reported that symptoms persistémving initial
exposuré® Deaths dued intensive exposure to tear gas have also been documented
although not in the context of the GMR In addition to the symptoms caused by exposure

to tear gas, there are regular reports of injuries, sometimes severe, from tear gas canisters that
are firedat demonstratorand bystander¥®

285. Tear gas use is restricted by Israeli military and police or&ersexample, tear gas
projectiles must not be fired directly at a per s
grenadebs tr aj eunskfe ang therefote prohibitebegr gas mayiomsly be

used to disperse fAserious disturbances that enda
indoors or in denselpopulated ared$? Under international law, use of tear gas is prohibited

in hostilities buiallowed for purposes of law enforcemétt.

286. Tear gas was extensively used during the GMR, although the ISF reported challenges
to this practice. For examplavith the typical Gaza sea breeze blowing from the West to the
Easti tear gas tended to blow baickn t h e | S Rldosteadjas fireddrom tleeberms

78

2Jjpost, AShoko DroneSkemklyWatberddusEl®RiMMayera01&); 972Ma

to Gaza protest |l srael has a new crop of battle teste
@B Tselem, fACrswdelCoOntusée of Crowd Control Weapons in
2013), p. 27.

404See Romi Haar, MD MPH and Jess Ghannam, PHDUC, University of California, Berkeley,

School of Lawds Human R-iHgalth Conseeencesef Tear Bad BxpoSuaef e Spac e
Among Pal estine Ref ug e e shitps:/wwavitaw.berkgley.8do/&B, avai |l able fro
content/uploads/2017/12/NoSafeSpace_full_report22Dec20] p.j2f

405See Haar RJ, lacopino V, Ranadive N, Weiser S, Dandu M., Hegiticts of chemical

irritants used for crowd control: A systematic review of the injuries and deaths caused by tear gas

and pepper spray. BMC Public Health accepted for publication, available from
https://www.ncbi.nlm.nih.gov/pubmed/290525&ke alstittps://mondoweiss.net/2017/08/bullets

israelsmunitions/

406 ODIN04, ODIO0Y.

407 |srael Police, Procedure on the fioyment of Means for Maintaining Public Order, No.

30.221.057, A 5(a), [in Hebhsewle)| isnuB@Todl €mowliCCowd r C
Weapons in the West Banko, January 2013).

408 The Chemical Weapons Convention (CWC) makes a distinction betweedtutng hostilities as a

method of warfare, which is prohibited, and use for purposes of law enforcement, which is permitted,

however with a preference for négthal, nonchemical riot control agents and subject to the

principles of necessity and progoriality, CWC Articles | (5) and Il (9). While Israel is not a party

to the CWC, the ICRC has identified an equivalent rule (nr. 75) in its study on customary

international humanitarian law.
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lacked the range, or risked exposing ISF personnel if they moved ¥d3eargas fired

from vehiclemounted launchers closer to the separation fence reached further intd aza
ISF also droppetkear gas canisters from drones allowing its deployment at greater distance,
and throughout the demonstrations.

287. The Commission received allegations related to excessive use of té#lghsard
from several witnesses who believe that tear gas used @d¢iih@nstrations is causing more
serious harm than usu&t! Among others, a humanitarian worker claimed that it appears
more like a nerve agent;

people who experience it are severely suffering, it is not the usual gas they use at the

demonstrations, it is omet hi ng much more seriousé The syn
convulsions, loss of control of the limbs, crying, really suffering, it is not the normal

kind of tear gag!?

288. Some medical professionals believe that these unusually severe symptoms may be due
to the stength of the tear gas us&dGiven its limited time and resources, the Commission

did not investigate allegations regarding to tear gas inhalation, however it investigated several
incidents entailing direct hits with tear gas canis{esee the below seonh on tear gas
canisters).

289. Sponge rounds or sponge grenadese projectiles composed of an aluminium base

connected to a plastic body with a foam nose. While considered significantly less dangerous

than rubbercoated metal bullets, they have led to fatgliries when fired at very close

range** Their maximum range is approximately 70 m, although firing them towards the

upper body, within a 5 range, may causeoderate to serious injury; if it hits the neck or

head, grave injury may result. Accordingyyhe Pol i ceds regul ations only
sponge bullets at a rioterbés | ower body, and not
women. Depending on the type, they may not be used at a range of less tham®B%r 10

290. Exceptionally, Israeli Police opating in other contexts may use 37nmabber-
coated metal bullets*'® These have a metal core coated with either rubber or plastic, and are
fired from launchers mounted on riftarrels. They can and have caused fatal injdties.

409 |DF Q&A.

410|nterviews HQI034, HQI041, HQI044, MBMO010, STIOO01.
4Unterviews STI001, HQI034, HQI041, HQI044

412 Interview HQI034.

413For example, interview HQI004.

4B Tsel em, ACrewdelCoatusée of Crowd Control Weapons in
2013), p. 43. See al so Mondts and/ear gash o vii Sipoomageel ¢ L umams, r u
| et hal munitions can kill o, 14 August 2017).

415procedure regarding the Use of Means to Ensure Public Order [90.221.111.003, former number

09.22.057, update date 9.12.2014, valid date [until] 9.12.2015; Professioraieir&he Use of

40mm Sponge Bullets Gun, 1 January 2015.

416 procedure regarding the Use of Means to Ensure Public Order [90.221.111.003, former number

09.22.057, update date 9.12.2014, valid date [until] 9.12.2015, sec 5; Police Dealing with Riots

(procedire 90.221.111.001, update date 1.9.2014, valid date [until] 1.9.2018) [released by MoJ
13.11.2017], sec 12. SeeaB® Ts el e m, ANCreswdelCoOstusé of Crowd Control
the West Bankowp.464danuary 2013)

“4B6Tselem, ACrswdelCosntusée of Crowd Control Weapons in
2013) , B6Tselem, fiB6Tselem to Mag: Order investigation
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Thus,their use must be appred by the Head of the Israeli Police. Tleeg to be directed at

the lower body and are only permitted when visibility is geedabling target verification

and proper range assessment. They are prohibited at a close range of less than 40 m and
against chidren#18

291. Any use of sponge bullets or rubbmyated metal bullets must be followed by a
detailed report of the circumstances in which these means wer&sed.

292. TheOr Commission criticized the use of rubbero at ed met al bull ets withi
borders andalled for their prohibitiort?° A recent large study concluded that rubbeated

metal bullets and those with composites of metal and plastic appear more lethal than purely

plastic or rubber bullet¥! In East Jerusalem, since the prohibition, the Israglice has

been using 40moaliber sponge rounds imported from the Unites States.

293. The ISF used rubber and sponge coated bullets during the demonstfsdieriae

statistics section belowput not on a large scaledeeming their range of 70 meters to be

insufficient#?? fiThese means can typically only be used when crowds are right at the

fenceline or when they are present in Israeli territory, at which point the ability to repel the

threats posed by the riots coushotrangeqneany e a consi d
that IDF soldiers employing these means also have to come right up to the fenceline,

endangering him or hér ¢z

294. A"Ruger bull etso or 0., & bytle ketalled Rugdriifle, e ammuni t i o
have in the past been used by the ISR asowd control measure, as they weoasidered

less lethal than larger calibre ammunition. While their use wgsliadiscontinued between

2001 and2008 following criticism related to the Second intifada, in recent years it has been

reported that Rugdaullets are more frequently us&d According to thdsraeli organization

B6Tsel em, t hei r faigreat@eal bfidgjaandicatng a steady gresiar in the

80

severely injured Palestinians in westBagk7 Mar ch 2013); See @undlsp Monde Wei ss
rubber bullets, andteargavow | sr-ahet Bal nmaoni tions can kill o, 14 Augu
418 procedure regarding the Use of Means to Ensure Public Order [90.221.111.003, former number

09.22.057, update date 9.12.2014, valid date [until] 9.15.28ee also Procedure 30.221.057 issued

by the Police Southern District (not clear if still in effect).

419 Procedure regarding the Use of Means to Ensure Public Order [90.221.111.003, former number

09.22.057, update date 9.12.2014, valid date [until] 2Q15).

205ee English summary of t46Ehe@mmiteedewmrmisesithatndés findi ngs:
rubbercoated bullets are not appropriate for use due to their risk. It was determined that the police

should remove them from use. It was emphasized thaddleis not prevent the police from deploying

other kinetic means, including rubber ones. Nonetheless, the guiding principle must be that a means

with lethal potential can be used only in situations of real and immediatar#atening danger, and

only if its accuracy level enables it to hit the source of thigtifeatening danger and no one else. In

other situations, the police must use #leifal means(2 September 2003).

“21BMJ Open, #fADeath, injury and di ewabontiolisdttipgs:f r om ki neti c
a systematic revies(June 2017).

422|DF Q&A; MBMO010.

423|DF Q&A, page 77.

2 BdoTselem, fASecurity forces must i mmediately cease us
October 2018) ; B6 Ts el e m,.22inchMulldtsiagamst Ralestihianptene up use of | i
throwerso, (18 January 2015); See also Monde Weiss, S
how | sr-hetbal nmani tions can kill o, 14 August 2017); Bo
22-yearsold Palestinian who posed no danger-&ta b i Saleh weekly protesto, (13 Ju
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restrictions on firing, leading to ever greater use of this weapon, which is misleadingl
portrayed as a noiethal measure suitable as a means for dealing with disturbariées

The use of firearms

295. In the context of the GMR, the IDF decided against using 0.22 calibre live
ammunition, opting instead for using 7.62 mm ammunitiémyith congquences that are
detailed in the below section germanent and lifehanging injuries

296. The Israeli Police rules of engagement authorizeug®eof live firei a single shot
towards the leg$ in order to arrest a person suspected of the commission offerce

posing arealdanger to life or physical integrity of a person. This is provided that a prior
warning(a verbal warning, shooting in the air) has been given and there is no other way to
affect the arres®’ Live fire can be used without warniranly in case of sekdefence
namely to counter an attack by an armed suspect (including with a cold weapon) which
presents a real and immediate risk to the life or physical integrity of a person, provided there
is no less harmful means to prevent the dareyed,only to the extent necessary to remove
the threat and prevent the completion of such an attack. Following the shooting, medical aid
must be provided and the use of firearms must be reported pra3iptly.

297. Int he context of t he CeMd&the limitecceffdctbdnessdf at ed t hat
[various nonlethal means] in negating the threats detailed above, the IDF has also been
required to use potentiall y**l ethal force as a mes¢

298. The Commi ssi on examines t blércdaadjtaruléestofy of t he | S
engagement in that regard in the below section.

The rules of engagement applied by Israel in the context of the demonstrations

299. In contrast with the said RoE used by the Israeli police, the RoE used by the IDF are

not public. Hbwever, their contents havbeen described in great depth in the Israeli
Government 6s submissions t o t he I srael. Supr eme
documentg=°

300. Therulesofengagemepital so known as 0Ost anthhahetSFoper ating p
usedat the fence are based on rules reportedly in use for several years in tiAdtiaoegh

certain temporary adjustments were apparently made in specific circumstances, the

Commission understands that the RoE were not specifically developed for dealithewith

425 bid.

426 IDF Q&A, page 88.

427The Use of Firearms [Procedure 90.211.110.008, updated 16.12.2015, valid date [until]
16.12.2019], sec D4.

428 The Use of Firearms [Procedure.211.110.008, updated 16.12.2015, valid date [until]
16.12.2019sec 3D.

429|DF Q&A (In what situations may IDF forces resort to live ammunition?), page 81.

430 Sybmissions of the Government of Israel to the Supreme Court in théests®iri Volunteers
for Human Rights and Others v. Israel Defense Forces Chief of General Staff and O#sr&No.
HCJ 3003/18, Judgment of 24 May 2018 summary in English of those submissions available at
https://www.idf.il/media/48315/petiticgazabordereventssummaryof-stateposition.pdf(see page
18onthenospubl i ¢ nature of the rul es); | DF: ifGaza Border E
of 1 February 209, retrieved on 1 March 2018).
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GMRA According to the IDFthe Rul es, approved by both | srael d
General and Attorney General, fdAwere thoroughly r
the border events, and it was determined they adequately regulated the oseedhf

complex, lifet hr eat eni ng scenarios “nvolving Palestinian

301. By default, the RoE treated the demonstrations as falling under the law enforcement
paradigm. At the same time, Israel deemed the demonstrations to be linked to the ongoing
armed conflict with Palestinian armed groups. The demonstrations were therefore not seen

as filpurely civilianodo, meaning that any actions of
in the demonstrations would be seen as part of the ongoing armed catflieeb Israel and

Hamas** This approach appears to have underpitheover nment of | srael ds as
before thelsraeli Supreme Couft* thatits use of force during the protests would be

subject to the rules of law enforcement with the IH.b as ed cfhicomfduhosti |l iti eso
paradigm invoked only when the situation called f6#%%® r ovi si ons relevant to the
of hostilities paradigmwo ul d only be applicable Awhere there a
person is participating in the hostilities (foraenple when a person is identified as a member

of Hamasd® armed forces, or when a person is eng
participation in hostilit®es, such as firing at |

302. Accordingly, the Government of Israel claimed tha th | S F @ushorRexddldiers

to use lethal force against protestors only in the case whisanent threat to the life or

limb of Israeli soldiers or civilians, and only as a last resort, namely when less lethal means
were insufficient to remove the ininent threats” Violent protestors who did not pose an
imminent threat were to be dealt with by less lethal mé®ns.

303. The Government of Israel further asserted tacthet and publicly, that the use of lethal

force is permittedo preventsuch imminent thrgafrom arising. Thus, according to the

government, it is possible to use proportionate lethal force in order to prevent the mass
crossing of the separation fence, as such crossi
soldiers or civiliang**Notably,to@ ert such t hreats, the | DFO6s RoE al
againstdi k ey ror aitkeeryd i as@ mearsrtodprevent a threat from materializing,

82

“l DF Q&A (fAThe SOPs applicable to the Gaza sector addr
the Gaza border area, and thus the framework for the use of force as delineated in the SOPs has not

needed to be amendéd) geB% Interview MBM01Q

2 DF. fAThe Violent Riots and AttacksiSummatyhe border Ar e
of the Government of I sraeld Submi s»pageBs to the | srael
433 Submission to Supreme Court, para 67.

434 Governmenis submission to the Supreme Court, 29 April 2018, paras 30, 69.

435HCJ 3003/18resh Diri Volunteers for Human Rights v. The IDF Chief of S&6f24.2018).

6] DF AThe Violent Riots and Attacks fiSommarge border Ar ec
of the Government of I srael d Submi s»spaged&9. t o the | srael
437 |bid, para 33. See Also IDF Q&A, pg. 180rhus, potentially lethal force can only be used as a

last resort in order to address a real and imntidanger to human life or bodily integrity, and in such

a case the force must be used in a proportionate manne
RoE6s approach to o6direct participation in hostilities
438 |bid.

43%bid, paras 3344, 83. IDF Q&A, pg. 137 For example, when a violent mob reaches the security
infrastructure and acts to sabotage it, an imminent threat may exist as a result of the destruction of
these defenses and the possibility of infiltrations by violent multitudeioters, individuals or
operatives. 0) (emphasis added).
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provided that live fire is aimed at the persond:c
procedure (vibal warnings, exhausting ndethal meansj*°

304. The | SF & stheRge Bf lethadl foroewmgainato morecategories of individuals

First, given thearmed conflict and with it, the applicability of IHL, the RoE permit lethal
force against those civiliaprotestors who take alirect part in hostilities.*** The
government emphasized that it does not consider the mere presence in the protests, nor
getting closer to the fence, as direct participation in hostifities#According to the
gover nment 6s dspulticmmasesals,o (whicha the€Court agreed with in its
judgment), activities such as firing at Israeli soldiers or carrying an IED amount to direct

participation in hostilitied?

305. The second scenario under IHL whdethal force can be employed is against
members of organized armed groupsThe RoE permit them to be targetedany time

based solely upon their membership of such a gtfuand by implication, also while
attending the protests and even if they are not carrying out hostile acts during thests.pro
Further, the Government of Israel does not distinguish in this respect between members who
have an actual combat role in the organized armed group and those members who do not
possess such a rdt&.

306. Israeli and Palestinian negovernmental human ri¢ggh organizations challenged in

the | srael Supreme Court the | SFés application o
the ROE violated international law because they were too permissive or were being applied

permissively. TheCourt disagreed andejected the petitonsh ol di ng t hat ithe wuse
potentially lethal force for the sake of dispersing a massi riobm which an actual and

imminent danger is posed to life or bodily integiitys, in principle, permitted, subject to

proving necessity and ppoo r t i o*f Bhe Cdury didinot see the RoE and formally did

not approve therff’

4401pid, para 44IDF Q&A, pg. 131( \When employing potentially lethal force, IDF forces aim to

wound and not to kill. In order to achieve this, IDF forces are required to aim below the krikee and

not aim |live ammunition at the center of body mass. 0).
4411DF Q&A, p. 131.

442|pid, paras 35, 69.

443 |bid, para 30; Judgment, para 45; ID#Fhe Violent Riots and Attacks in the border Area between

Israel and Gaza StripSummary of the Governmentofésse | 6 Submi ssions to the |srael
Court (HCJ 3003/18, page 19, I DF Q&A, pg. 131 (Aln addition to
authorized to use live ammunition with lethal intent where a person is participating in the ongoing

hostilities existng between Israel and Hamas and other terrorist organizations operating in the Gaza

Strip (for example, when a person is . . . engaged in activities amounting to direct participation in
hostilities, such as firing at Israeli soldierso).
444|bid, para 34; DF Q&A, pg. 131; See alsddFA, The 2014 Gaza Conflict, May 2015, para 264,
https://mfa.gov.il/ProtectiveEdge/Documents/2014GazaConflictFullReport.pdf.

4“5 MFA, fiThe 2014 Gaza Confliat(May 2015), para 264. The Commission examines when

members ofarmedguop s ar e | egally targetable and the role of th
the above section on applicable law as well as below.

446 Judgment, para. 46.

447The RoE were, however, approved by the senior officers on General Staff (IDF Q&A, page 63),

and reviewed by the Attorney General of Israel as well as IDF legal advisors (IDF Q&A, page 65).
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307. TheCourt declined to examine how the rules were applied on the ground, deferring
to the | SFo6s i f*TaaCouat llsoideclinedda view wdeds ofrninsidents
presented by the petitione¥s.

308. In reaching its conclusion, theourt relied onthggo ver nment 6s f act ual depi c
the GMRT and could not assess whether or not the RoOE were also being applied in

compliance with international law. The Commission soughid so on a cadey-case basis

in the below sections.

V. Legal assessment of the rules of engagement and the
demonstrations

309. Assessinghe lawfulness of the use of lethal foragainstdemonstrators was the
Commi ssi onds mo s texammingwhether midlationsaofIHRL wriHL ihad

occurred. It conducted a thorough analysis of t
significant concerns with both their content and how they were implemented on the ground
T in particular regarding the use oftheeceagf or i es of fAkey inciter/instigat

310. The Commi ssion agreed with the Government of |
paradigms set out previouslthe IHRL-based law enforcement paradigm and the-bdised

conduct of hostilities paragiini applied in parallel to the demonstrations. Consequently, the

applicable law needed to be determined in respect of each instance of use of force:

- Under the IHRLbased law enforcement paradigm, lethal force must not be used
against an individual who @s not pose an (i) imminent threat to life or serious injury, or if
the force used was not pursuant to a (ii) legitimate law enforcement objective, or was not (iii)
necessary or (iv) proportionate.

- Under the IHL-based conduct of hostilities paradigm, riduals must not be targeted
unless they (i) were directly participating in hostilittésand only if the targeting complied
with the principles of (ii) distinction, (iii) proportionality, and (iv) precautions in attack.

311. The Commission next analyses théesuof engagement, and follows that with its
assessment of the circumstances which inform the legality of the use of lethal force, under
each paradigm.

A. Assessment of the | SF6ds rules of engagem
Akey instigattoes®o)x@and fAkey rio
312. Ina document entitled fAGaza Border Event s: Qu

February 2019, the IDF explains how the rules of engagement were implemented in
practice?®? The document sheds light on the reasons that the IDF applied lethal force,
eventully shooting 6,106 demonstrators with live ammunition, 4,903 of them in thé&skegs

448 See Yesh Difi Volunteers for Human Rights and Others v. Israel Defense Forces Chief of
General Staff and Other€ase No. HCJ 3003/18, Judgment of 24 May 2018.ID# did not
produce or show the rules of engagement to the court.
“Haar et z, WhiyOid Threé Denent Israeli Supreme Court Justices Sign Off on Sniper Fire
on Gaza Protestets}7 June 2018).
450Recall the parameters of direct participation untderlCRC Interpretative Guidance: whether their
conduct was reasonably expected to cause sufficient harm to ISF or to civilians (threshold of harm);
directly caused that harm (direct causation); and the harm was specifically designed to cause the harm
in support of a party to the conflict and to the detriment of another (belligerent nexus).
451IDF Q&A, p. 81-88.
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the below statistics sectiams expounded here, the rules of engagement seem to contradict
international standards.

The ISF targeted lower limbs in every governorate
injuries recorded between 30 March - 31 December 2018

Deir Al-Balah Gaza City Khan Younis
Lower limbs. _ Lower limbs _ Lower limbs _
Upper limbs Upper limbs Upper limbs
Torso Torso Torso
Head and neck Head and neck Head and neck
Other Other Other
0%  20% 40% 60% 80% 0%  20% 40% 60% 80% 0% 20%  40%  60%
North Gaza Rafah
Lower limbs _ Lower limbs _
Upper limbs Upper limbs
Torso Torso
Head and neck Head and neck
Other Other
0% 20% 40% 60% BO% 0% 20%  40%  60%  8O%

% of total injuries

Source: UN Commission of Inquiry
on the 2018 protests

313. InCourt,thego ver nment ar g peeni firihghtcavardsithe legs & a ey f

rioter or of a key inciter, but . . . only as a last resort, subject to strict requirements that

derive from the principles of necessity and proportionality, and after all other means have

been exhausted and failét??The Qurt rightly treated this category with cautit®noting

that the status of O6key inciter [/ key rioterd dc
humanitarian law, nor is there a legal foundation for targeting a person based on satef status.

However, relying on the facts described by t@vernment, the Qurt acceptedhat such

primary rioters were thavant gardeof the imminent threat to life

314. Where the applicable standard is imminent threat to life, the Commission finds the
use of force agaihsomeone based on a status of key rioter/instigator highly problematic

452 Supreme Court Judgmeipiara. 26.

“8Concurrence of President Hayut, para. 12 (AThe seconc
inciter" to which the Rules of Engagement refer, hasinatcording to the supporting references that

the Respondents presented td tieen grounded in international law and this is said with due caution

given the fact that we were not given the opportunity ex pagamine the relevant intelligence

materi al and receive clarifications and explanations a
%While denying the Petition, Judge Melcer noted, @Al ar
foundation does not, at this time, allany intervention whatsoever, in accordance to that which is

requested in the petitions. This is due to the fact that we do not possess any concrete information

regarding: the identity of the central activist and inciters; the nature of their actions; their

organizational affiliation and their involvement in terrorist activity, or in any other prohibited hostile

activity; and whether and in what manner they posed an actual and imminent danget, aghéctast
resotinecessitated fire. o0 Judgment, para. 62
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6ordinaryé crowd control scenarios, where securit
arrestnga O60key rioter or instigatordé maye be | awful,
response to the crowd becoming violgdére, where arrest is not feasibite shooting that

same person with potentially lethal force, however, is a severe escalation, one the

Commission finds todar removed from the imminent threat to life standard.

315. The disconnect is evideptima facie.The IsraeliGovernment does not in fact argue

that the targeted O6key rioterdé is directly posin
argument i s that -parho athréeatergng erowdnll eauseithe edt & r 6

the crowd to withdrawThe Commission notes that this was not entirely clear t&€thst,

as evidenced i n t hThisikduétb thedfactthgt we thos@ pogsass anp n,
concrete information regarding: the identity of trentral instigators and inciters; the nature

of their actions; their organizational affiliation and their involvement in terrorist activity, or

in any other prohibited hostile activity; anghether and in what manner they posed an

actual and imminent dangerwhich i as a last resorti necessitated fi@ ( emphasi s
added}*® These questioniadicate that the Court believed thatth&c ey r i ot er 6 woul d hi n
herself pose the threbased on their individual conduct (as opposed to based on a status of

Afkey or iwhtierh does not exist in international | aw)
316. Months aftertheCour t 6s revi ew, the | DF Q&A, rel eased
further light on the particular category of key i

the commander assesses that theofigmtentially lethal force is required to repel the real

and imminent danger posed by a crowd, the commander will order such force only against

Okey instigatorsd or o6key riotersbé6o. The documen
O6key ri cetnarisdd ealr,e iinddi cating that they fAcontribut e
and listed examples of behauio of such d6instigatorsd and o6rioter

shot:
T ACoordinating the tactical placement and sett
1 A Co o tidipeople to contribute towards pulling back parts of the security
infrastructureo (i.e., the barbed wire coils
T AMoving through the crowd while talking into

wires attached to part tiie security infrastructure [the barbed wire coils], together
with a group of peopl eo.

T Alncit[ing] the mobo;
T Ailnfluenc|[ing] their behaviour o;

T AProvid[ing] the conditions for which mass br

455 Arrest would likely be feasible once the person or persons cross the separation fence, as was done
on occasion, see below. Larger crowds coming across simultaneously present a more complex
problem, also addressed below.

456 See also Judgment, para. 5Bcdssing that shooting the legs of a primary inciter is possible to

stave off an imminent threat from a crowd, irrespective of whether the primary rioter him/herself is
part of that crowd.
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T ABreach[ing] thtusecuand yicdadfratmag] our atta
T AiCconnect|[ing] wires to the security infrastru
the I DF inside Gaza] so® hat it may be pulled

317. Inthe law enforcement paradigm, none of the above listed aesigiéin in themselves
be lawfully met with lethal forcé unless the person simultaneously poses an imminent threat
to life or limb by, for instance, being armed and attacking.

318. Furt her, determining exactly who #Aincitesd an
straightforward. Such vague definitions as the basis for deciding upon the application of
lethal force lead inevitably to arbitrary deprivation of life.

319. Asvisible in the evidence reviewed by the Commission, some of which are*public
but also in the huireds of withess testimonies, in multiple cases where people were shot in
the legs, the victim was merely standing in the vicinity of a crowd, or throwing/slinging rocks,
lighting/movingtyres, or cutting the barbed wire coils placed by the IDF inside .Gazm

accepting that this conduct meetsthe-ISBHent i fi ed criteria of Ookey inci
found little or no evidence of the crowd itself bearing down on the fence and certainly not
posing an i mminent. threat to someoneds | ife

320. In addition, wee a certain individual able to incite a crowd of protestors to surge

towards the separation fence, many steps remain ¢
materializes. The separation fence mostly remained in place. Wibilt&ence was cut, on

occason, by protestors during the GMR protests (as well as other times outside the protests),

there were hundreds, even thousands, of occasi on:
the separation fence was fully intact. Even if the crowd were to cut itrasd, as happened

on occasion, normally the crowd would be several dozens of meters away from the nearest

IDF soldier and at least 800 meters away from the nearest civilian community. As indicated

in the section below, IDF snipers are typically positibae the top of sand berms or inside

armoured personnel carriers, along with other soldiers, armed with automatic weapons and

wearing personal protective equipment including body armour and ballistic helmets; the
crowdisunarme®®® T he sol di efirepadvercalong ith adelitional mobile forces

in the vicinity, would be substantial protection. The ISF describe the crowd as if the threat is

6real and i mminentd but thatpgsessment forothetagpelise no al | owa
significant (military)defences in place (see below).

321. Another serious question is, once ik ey r i ot er 0 status has been
protestor, whether and how it ends. If the crowd does not respond to the calls of the primary
rioter (or does not manage to pull the fencegway does t he person remain a o6

%The Commi ssion notes that Obdeashhnong,the sesetiftyennt
i mmi nent threat. However, where a person O6carries out
well be met, depending on other factors.

458 IDF Q&A, pages 835.

459 See also the videos compiled by the Commission, avaitthihww.ohchr.org/coioptprotests

report.

460 The Commission also acknowledges that some light weapons were present on occasion and at

times wire cutters, crow bars and machetes were used to cut the fence. To the extent any of these

weapons were turned onet IDF, as happened on at least 1 or 2 occasion set out in this report, the

analysis changes accordingly.
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can be targeted with lethal force? Similarly, if the sniper cannot get a good shot at the time,

can the sniper hit the O6inciterdo | ater? | DF publ

iKey i nstifiketyorrsomtend o are often conducting ac
riots for a lengthy period of time, and snipers face a challenge in identifying a time

which provides the necessary circumstances for carrying out their fire while reducing

the risk of hitthg above the knee or hitting someone else. For example, snipers may act

as a person temporarily moves away from the crowdests before continuing his

activity. 48!

322. The notion that a O6key inciterdé6 can rest and t
prima facieundermines the notion that there is an imminent threat to life. How far away from
a threatening crowd, temporally or physically, [

targetable?

323. These are not rhetorical questions. The consequencésqgbdlicy have led to the
application of lethal force against thousands of protestors well removed from an imminent
threat to life.

324. [Name removed], a 1gearold boy, was confirmed by eywitnesses interviewed by

the Commission, as someone who had beenthedront of the crowd of demonstrators and
had attached a rope to tharbed wire While tying the rope he was shot at, but he managed
to escape and hide behind a Rkgbarrier After a few minutes, he emerged from the barrier
and was shot immediatelWhile the sniper may have been aiming for the legs, as the RoE
would seem to have required, the boy was hit in the chest and died in hospital shortly

thereafterC| ear l y, at the time he was shot, he posed n
was he prt of a crowd posing such a thré&tRather, he appears to have been targeted based
on the status of o6key rioter. o The Commi ssion c

with any political faction or military organizatid®

325. Overall, from the Commisso n 6 s a n aGoyvseirsn naelimissilsseto the

Supreme Court and the | DF&s Q&A, it -ias clear that
applied in the rules of engagementas too far removed from the criteria as understood in

international lav.

326. Thejus cogengrohibition against the arbitrary deprivation of life does not permit

ending one innocentédés | ife, to save-aanother 6s,
principle that applies fortiori where an imminent threat to others has regtrpaterialized.

To paraphrase the German Constitutional Court, if an innocent death would be used to save

ot her s, the innocent would be reduced to a mere
state?64

327. Considering the infinite value of all human lifetates must stridently guard against
any dilution of the threshold under which State agents justify taking life.
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4611DF Q&A, p. 137.

462 As noted, the boy had attached a cord to the barbed wire. The wire likely will have been pulled

away subsequently by membergtoé crowd. But the separation fence remained, as did the full array

of Israeli defenses.

463Report of the victim on file.

464 Decision of the German Constitutional Court (First Senate) of 14 February 2006 (1 BvR 357/05),

at N 37, 124 and 134. The Commissamknowledges that the Israeli Supreme Court had neither the

devel oped factual record, nor the | DF Q&AO06s, which wer
inquiry.
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Assessment of when lethal force would lawfully be used under the law
enforcement paradigm

328. TheCommissiomext analyses the circumstanceslemnwhich the use of lethal force
against demonstrators might have been lawful. As mentioned, under thebi&tet law
enforcement paradigm, lethal force must not be used against an individual who does not pose
(i) an imminent threat to life or seriousumy, or if the force used was not pursuant taa (
legitimate law enforcement objective, or was 1o} iecessary or noi) proportionate. The
Commission hereinafter analyses each criteria.

Imminent threat to life or limb

329. In making its assessmeas to whether any protestor(s) posed an imminent threat to

life, and the o6reasonablenessé of that perceived
shooter, the Commission took into consideration several factors, among which were: the

proximity of the victim to a person against whom the threat might be posed and the nature of

any obstacles, defences, or barriers between the victim and the threatened%péreon;

victimbdbs conduct at the time the potentially | et
possessed any weapon or explosive device capable of threatening human life and whether the

weapon was prepared for U§&;whether the victim had responded to Hetbal measures,

and the extent to which such measures, or any such additional measur:efieatively

thwart the threat.

330. In an effort to understand the proximity of the demonstrators to ISF soldiers or Israeli
citizens, the Commission inquired into the lay of the land of each of the five GMR
demonstration sites. It based the below deterngnaton a thorough review of Israald
Palestiniantestimonies and open sourcés;luding considerable video and photographic
material.

331. Jakkar Roadan parallel to, and approximately 3800 m from, the separation fence
at all five demonstration sites.

The victimdés | ocation with respect toivdihe separation
the proximity necessary to pose a threat, or in case of a weapon, for the weapon to be effective.

466 \Weapon is not limited to guns, but includes any object that can be used to lethal effect or cause

serious bodily injury. Explosive devices includeprovised explosive devices (IEDs). The

Commission acknowledges that weapons are not always necessary to threaten life, however in this

context, where the closest lives to be encountered by protestors are armadtt&Fabsence of

overwhelming numbersa weapon/explosive would be expected. These circumstances would

arguably also reach 6direct participation in hostiliti
the hostilities paradigm, if remaining conditions are met.

89



A/HRC/40/CRP.2

Abu Safia Demonstration Site

332. TheAbu Safia demonstration site in North Gaza was the main demonstration site in
the North Gaza governorat¥,north-east of Jabalia town. The Camp of Return consisted of
approximately 30 tents representing different familigans and tribe®8 It was situated
approximately 700 1000 m from the separation ferf®€To the east ofakkar Roagdrolls

of barbed wire laid by the ISF ran parallel to the main separation fence on the Gazan side,
approximately 50150 m from the fence&lepending on the locatidr

333. The ISF built two gravel roads and laid more barbed wire just after the fence on the
Israeli side. The ISF positions were located on a number of sand hills or¥3&finey were
approximately 50 to 100 m behind the separatimeé at a height of between 1.5 and .

The separation fence itself is about three to four metres high and consists of aBéut 20
horizontal wires, held together by vertical b&fdn the space between the separation fence
and the berms were two macadiarads, followed by barbed wifé*On some of these berms,

a military tent was erected, with individual soldiers positioned in front of the tents, facing the
separation fenc¥> Behind these berms, at a distance of approximatel$0&80m, a long

earth wall vas erected running parallel to the separation fence along the whole Abu Safia
area’’® The positions of the Israeli military offer a clear view of the demonstration site,

4670n 30 March in Gaza Ndrt apart from Abu Safia, additional and much smaller demonstrations

were held near Erez/Hamsa area (north of Abu Safia and west of Beit Hanoun) and north of Beit

Lahia. At both demonstrations, Palestinians approached the separation fence and threfh&tones.

IDF responded with tear gas and live fire, resulting in injuries (Confidential submission of 31 March

2018).

468 Interviews TXI008, KHI001, NFI002; Confidential submission 30, p.10.

469 Confidential submission 30, p. 36; Confidential informati®h March 2018.

470pCHRsubmission 53.f, Annex 6 North Gaza site, 4 November 2018; Phaiodile.

471 pCHRsubmission 53.f, Annex 6 North Gaza site, 4 November 2018.

472pCHRsubmission 53.f, Annex 6 North Gaza site, 4 November 2018; Interview NFI014.

473 Image on file

“49The High National Committee for the Q@Gré&atOFRafymmlFMar
boigcbF Syt110 wWEYXFhYLUYIOAE bwSI€OFMF_  Hf O8O brr | [y lOfF 3t d
2018; video on file.

“The HN@M Y& UOLUY MB wHAsjrtOF F3yYFpY ntOF bH>CKFM _  Wp T
b blg c b i, 18Jctbhi€2018); video on file.

476 pCHRsubmission 53.f, Annex 6 North Gaza site, 4 November 2018.
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https://www.facebook.com/Palestine.Return2018/videos/252170888697977/
https://www.facebook.com/Palestine.Return2018/videos/252170888697977/
https://www.facebook.com/Palestine.Return2018/videos/252170888697977/
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particularly since the terrain betwedakkar Roadind the separation fence slopesttilig
towards the fenc#”

334. The terrain between the separation fenceJak#tar Roads flat and open and consists

of uncultivated sandy areas and patches of veget#fidsraeli earthmoving equipment
flattened some of the fields to improvad of sight for ISF soldiers and remove cover for
demonstratoré’® Nevertheless, some of the terrain between the tents and the separation fence
is rugged and provided spots for cover for individuals or small grffips.

Malaka Demonstration Site

335. The Malalka demonstration site lies sotghst of Gaza City. It is bordered on the north
by the Karni industrial estate and to the south by open agricultural plots. On the other side of
the separation fence, the Nahal Oz Kibbutz is approximately two kilometres*&way.

336. The tented camp at Malaka is approximately Bofdom the separation fence. There
are earthen mounds between the tented camp and the separation fence at this site where some
demonstrators gather for a better view of the activities near the fence.

337. As with other sites, the ISF installed rolls of barbed wire on the Gazan side of the
separation fence. The distance between the barbed wire and the separation fence was
approximately 30n*8? The ISF also erected a 1.5 metre high sand berm on the Israeli side of
the fence, followed by a row of five earthen mounds, each approximatelynthhégh.
Typically, atop each mound werelD ISF soldiers, including snipers and spotters.

477 Interview NF1012.
478V/ideos on fie; PCHRsubmission 53.f, Annex 6 North Gaza site, 4 November 2018).
479 PCHRsubmission 53.f, Annex BNorth Gaza site, 4 November 2018.
4801mage on file.
481\While Nahal Oz is Iss than 1 km from the separation fence, as indicated in Section Re{X
Threat Assessment), it is approximately 2km from the Malaka demonstration site.
482|nterview NMI00A4.
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El Bureij Demonstration Site

338. The demonstration site in central Gaza is located édse &l Bureij Refugee Camp.
Approximately152 0 t ents, known as the fACamp of Returno,
1000 meters from the separation feff€e.

339. The ISF fortified the separation fence with packed earth and placed barbed wire
parallel to theseparation fence approximately 30 tori®n the Gaza side of the fent®.

The ISF also built elevated sand berms approximately 20 tm 3oom the fence on the
Israeli side, with each occupied by around five ISF soldiers, including si#additary

utility vehicles patrolled the Israeli side of the feffe.

483PCHR Submission 72, page 15.

484Confidential Submission 30, page 4; see alseRat i ni an Ce n tberg cfvoFr HMreHdlf a3 OHilh. . CK F
WwbiCF |  WelBF 4y bD320Maach3019fviden pfiléb 6 T O3 IOF @O

485Confidential Submission 30, page 4.

486The terrain east of El Bureij between the Camp of Return and the separation femchy iarsd

hilly. To the east and south of the Camp of Return are sand hills on which people congregated. See

videos on file of El Bureij site on 30 March.
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Khan Younis Demonstration Site

340. The demonstration site in Khan Younis is located in thé\&jjar neighbourhood,
east of Khuzaaand Abasan Aladidah villages.The Camp of Return is situated
approximaely 750m from separation fence. The ISF laid rolls of barbed wire coils parallel
to the separation fence on the Gazan side, approximatehfisin the fence. Elevated sand
berms were positioned 50 to 160from the fence on the Israeli side. ISF solglipositioned
themselves atop the berms and patrolled the area in military utility veffitles.

East Rafah Demonstration Site

TP CHR s ubmi s s i WeeklyZepart orPisgadiFhumai rights violations in the occupied
Palestnian territory - 29 Marchi 04 April201& , (6 Apri | 2018) ; Interview SI100
file.
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341. The demonstration site in Rafah governorate is located ne&h#@wkah village,

north of Gaza airport and about one kilometre neest of the Kerem Shalom crossing with

Israel. The tented camp at East Rafah has ranged from approximatel@@a0ofrom the
separation fence at different times. Behind the separation fence are a series of sand berms at
varying distances from the fencespending on their location.

342. Prior to the start of the demonstrations, local authorities erected a sand berm east of
the camp to shield the demonstrators from ISF gunfire and obser{#tion.

343. The ISF, including snipers, were positioned on three to four santslmn the Israeli
side of the separation fence.

Conduct and imminent threat

344. During the course of its investigation, the Commission gained knowledge of various
violent activities of demonstrators which, under certain conditions, may have posed an
imminentthreat to the lives or limbs of Israeli forces positioned near the separatiori fence
justifying the use of lethal force. Its assessment is set out below.

345. Althoughthe Commission noted the threat posed by burning kites or ballsemshe

below section oimpact on Southern Israein no case did the Commission detect that this
threat was imminent to the lives or limbs of any Israeli civilian resulting from actions by
demonstrators. The ISF had designated the Israeli lands in the immediate vicinity to the
protest sites a ngo zone for Israeli civilians, in an effort to protect them from any potential
threat emerging at the demonstratiohise Israeli civilian community which was closest to
any of the five sites, kibbutz Nahal Oz, is located 8@ om the separation fence. In
addition, kibbutzim neighbouring Gaza are protected with a range of security measures,
including high smart perimeter fences, with barbed wire and electronic notification systems.
In addition, Israel has substantial forces in the @neduding military bases and battle tanks)

that can be deployed to the kibbutzim within minutes, as well as fortified gun tdfWers.

Throwing stones and other naxplosive objects

346. ltis clear from the information reviewed by the Commission that somerggrators
regularly threw and slung stones and other-explosive objects at ISF soldiers on the other
side of the main separation fence.

347. Based on its assessment, the shortest possible distance between a demonstrator
throwing an object and an ISF soldids approximately twenty metres, but usually
considerably more. Twenty metres would Imited to situations where the demonstrator

was able to reach the main separation fence directly in front of a sniper nest

348. While being struck with a stone or n@xplosive object that was throviny handfrom

a distance of twenty metresuld certainly cause injury, the Commission does not consider
that it would pose an imminent threat of death or serious bodily iiij@gpecially taking

i nto account veehupmdntShHergfere, ponsaériegdhatitwenty metres is the
shortest possible distance from which a demonstrator could throw, the Commission finds that
any demonstrator in the act of throwing a fexplosive object at the ISF from the Gazan
side of themain separation fenagsuallydoes not pose an imminent threat of serious death

or bodily injury to ISF soldieren the other side
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48950me kibbutzim also have adopted their own security measuckgjing armed volunteers

trained by the ISF who are prepared to respond to armed intruders and other threats as well as private
security guards patrolling the perimeter fence. Confidential submission 08, para 130; Interview
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A/HRC/40/CRP.2

Slinging stones

349. Slinging stones and other nemnplosive objects, however, requires a different
analysis. Slings are crude amons designed to increase the speed and distance of stones and
other objects released towards a target. A skilled slinger can hurl a stone several hundred
metres and strike a heatzed target from ten metres or more. It is clear that objects hurled
from a sling are much more likely to seriously injure a target than objects that are thrown.

350. That said, many factors must be considered when assessing the threat posed by a
slinger. The slingerds size and st rtoghegt h, as wel
force with which an object is hurled. The size and density of the object hurled also matters.

351. A demonstrator in the act of slinging a stone or otheraxgiosive object may pose

an imminent threat of serious bodily injury to an ISF soldier, howewtrin every case. For
example, a person hundreds of meters from the separation fence who is in the act of slinging
a stone or other neexplosive object would not pose an imminent threat of serious bodily
injury to an ISF soldier in personal protecteguipment. Accordingly, the Commission finds

that assessments of the threat posed by demonstrators who are in the act of slinging a stone
or other norexplosive object must be carried out on a dagsease basis.

Burning tyres

352. Some groups of demonstratmegularly burned tyres near the separation fence to
obstruct the view of ISF soldiers with thick black smoke. This was done with the intention
of making it harder for ISF snipers and marksmen to identify and shoot demonstrators. In
some instances, demoratrs burned tyres to provide cover for individuals who were
hurling objects at the ISF or attempting to reach, breach, or damage the fence. Some
demonstrators rolled burning tyres towards the separation fence.

353. The Commission does not find that an indidtliin the act of burning tyres posed an
imminent threat of death or serious bodily injury to ISF soldiers. Even if another individual
uses the tyre smoke to conceal his or her attempt to kill or seriously injure ISF soldiers, the
Commission concludes thdtis the latter individual, and not the person who set the tyre
alight, who poses an imminent threat of death or serious bodily injury to ISF soldiers.

354. Noting the impossibility of a hantblled tyre breaching the various sections of the
separation fencena rolling up several metres of loose earth, the Commission also finds that
an individual in the act of rolling a burning tyre towards the separation fence does not pose
an imminent threat of death or serious bodily injury to ISF soldiers

Incendiary kites

355. The Commission is aware that some demonstrators flew incendiary kites across the
separation fence in an effort to set fire to Israeli farmfdhicth some instances, demonstrators
flew incendiary kites towards ISF positions on the other side of the sepdeatae. Most of

the kites were constructed of plastic and sticks with burning rags or coals fixed to tPle tail.

356. The Commission notes the considerable financial and psychological toll they have
taken on Israeli citizerf§2 With regard to the use of lethalrte in response, however, the
Commission finds that individuals in the act of flying incendiary kites towards open farmland

40gee Sectiononimpat on Southern | srael; AFP, AFiery kites ado
protesterso, (20 April); video on file.
®lE, g. AFP, AFiery kites adopted as new tactic by Gaza
492See Section on Impact on Southern Israel.
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do not pose an imminent threat of death or serious bodily injury to ISF soldiers or Israel
civilians.

357. The potential for death anderious bodily injury may exist if individuals fly
incendiary kites directly at ISF positions, albeit not in every case. For example, an incendiary
kite flown into a confined space housing ISF soldiers is more likely to cause harm than one
flown towards I soldiers who are out in the open. Starting a fire that sweeps across fields
may pose a threat of death or serious injury, however, the threat is not imminent.
Accordingly, the Commission finds that an assessment of the threat posed by demonstrators
who ae in the act of flying an incendiary kite directly at ISF positions must be carried out on

a caseby-case basis

Incendiary balloons

358. It is also clear from the information collected that some demonstrators released
incendiaryballoons, so they would floaiver the separation fence and set fire to Israeli
property. Most have consisted of burning rags or coals carried by balloons or condoms
inflated with helium gas. Others have allegedly had a sort of IED attached, intended to cause
a small explosion upon ipact.

359. Concerning the use of lethal force in response, however, the Commission finds that

individuals in the act of releasing an unguidéddiscriminateincendiary balloon are

engaging in dangerous, even threatening bebavibo we ver t hey indninenhot pose an
threat to | ifed or serious bodily injury to | SF ¢

Damage/cutting to barbed wire coils or the separation fence

360. Considerable evidence indicates that small groups of demonstrators managed to pull
back sections of the ba) wire coils placed inside Gaza and, in some instances, cut wires
on the main separation fence.

361. The Commission acknowledges the genuine fear among the ISF and Israeli citizens
that a breach of the separation fence would lead to physical attacks agagisstddiers or

citizens residing in nearby kibbutziff® The Commission also recognizes that in some
instances, individuals who damaged the fence have crossed, or intended to cross, the fence
into Israel.

362. Nevertheless, damage to a static barrigorderng largely agricultural land
simultaneouslydoes not creata threat of death or serious injury to individuals on the other
side. Moreover, while a breach to the fence could lead to additional threats to the ISF and
Israeli civilians, these additional #ats are distinct and must be addressed separately.
Consequently, the Commission finds that an individual in the act of damaging the separation
fence does natecessarilypose an imminent threat of death or serious injury to the ISF or
Israeli civilians.

Crossing the separation fence into Israel
363. The Commission is aware that small groups of demonstrators, at demonstration sites

and during demonstration times, have crossed the separation fence and briefly entered Israeli
territory. In one case the group casted of as many as 20 people. The Commission also

493 See Section omipact on Southern Israel.
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recognizes the genuine fear among the ISF and Israeli citizens that demonstrators crossing
into Israel would physically harm ISF soldiers or residents of nearby kibbutzim.

364. As set forth above, the nearesfISoldiers to the separation fence were usually
positioned on sand berms, approximately three to four metres above ground. The nearest
kibbutz to the separation fence is Nahal Oz, roughly 800 meters away over open faffnland.
The second closest kibbutz, Méfim, is roughly 1,20@n away from the separation fence,
again over open farmlarfé®

365. Noting these distances, and considering that the threat to ISF soldiers and Israeli
citizens derives from the actions of the demonstrators once they are on Israghesoil,
Commission finds that the mere act of crossing the separation fence into Israel does not, in
itself, pose an imminent threat to life or serious bodily injury to ISF soldiers or Israeli
civilians.

Possession of hareld cutting weapons and tools

366. Severhdemonstrators carried hagld cutting weapons, primarily so called wire
cutters and other sharp tools during the protests. Many of these individuals used the weapons
and tools to damage the separation fence and cut the barbed wire coils describe@tebove
Commission recognizes that haheld cutting weapons and tools can be used to kill or cause
serious bodily harm to others; however, it also acknowledges that this threat arises once the
individual in possession actually attacks somedere possessn of handheld cutting
weapons and tools, even by individuals who have crossed the fence into Israel, does not pose
an imminent threat to life or serious bodily harm to ISF soldiers or Israeli citiZées.
Commission accordingly finds that assessmenth®fthreat posed by demonstrators who

are in possession of haiheld cutting weapons and tools must be carried out on abgase

case basis.

Molotov Cocktails

367. The Commission is aware of claims that some demonstrators at the GMR used

Molotov cocktails agaist ISF soldiers. The Commission asked Israel for information about

these alleged incidents but did not receive a response. Although the Commission has not been

able to verify these ¢l ai ms, it di stinguishes \Y
incendiay devicesd (Il 1 Ds) used by some GMR demonstrat

368. Molotov cocktails are a specific type of 1ID, not a general term for all ##©%his
distinction is important because Molotov cocktails are much more dangerous than other 1IDs
such as lit coals or cloth bmsoaked in fuel that simply buinin that the burning liquid of

a Molotov can spread instanti¥/.

494 Section on Impact on Southern Israel.
495 Section on Impact on Southern Israel; Confidential submission 08, para.130; Interview MBI004.
4% Despite this fact, many people mistakenly refer to IIDs collectively as Molotov coci&aér
example, this AFP video on arson kites in Gaza, video on file. Contrary to the subtitling, the kites do
not carry Molotov cocktails; rather, they carry cloth balls soaked in fuel.
497 A Molotov cocktail is a breakable glass bottle containing arffaime substance and a source of
ignition,
usually a cloth wick held in place by the bottlebds sto
hurls the
bottle at a target. On impact, the bottle shatters and the wick ignites the ensuing cloud opfe&s dr
and
vapour, creating a fireball followed by a broad spread of flames as the remaining fuel is consumed.
Depending on the fuel mixture, it is also possible for the burning liquid to stick to target surfaces and
produce thick clouds of choking smokottman, Gordon L.; Dennis, Peter (20Morld War Il
Allied Sabotage Devices and Booby Trapstley, Oxford:Osprey Publishing. [4.8.
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369. From video footage and photographs viewed by the Commission, the incendiary kites
and balloons used by small groups of demonstrators carried burningocaatsth balls
soaked in fuel.

370. The Commission did not find evidence of the use of Molotov cocktails during the
demonstrations. It saw some video material of individuals and groups outside the protest
site/times, throwing them. Were demonstrators to tHvimdotov cocktails at ISF soldiers at
shortrange, this might pose an imminent threat of death or serious injury.

Grenades

371. The Commission is aware of claims that some demonstrators threw grenades at ISF
soldiers. A grenade is a small explosive weapon #ffyichrown by hand or by launcher.
Stones and other nexplosive objects thrown or slung at ISF soldiers are not grenades. IIDs,
such as burning coals and cloth balls soaked in fuel are not grenades either because they are
incendiary rather than explosiv The ISF have reported that soldiers were injured by
grenades on 13 July and 21 Septenifferhe Commission asked Israel for information about
these alleged incidents but did not receive a response. The Commission has not been able to
verify claims, nor Bs it seen evidence that demonstrators carried or threw actual grenades at
the demonstration sites during demonstration times.

372. A grenade thrown at short range could pose an imminent threat of death or serious
injury.

Firearms

373. The Commission is aware ofaiins that some demonstrators carried firearms.
However, during the course of its inquiry into nine months of laggde demonstrations, it
identified two instances of people carrying arms at the demonstratiorosigsstol (visible

in a video depictig an Israeli drone being shot down) and one rifle (see the section on 14
May and the description of an incident that may have amounted to hostilities).

374. Were a demonstrator to use firearms against

of lethal forcein response to such an imminent threat would be lawful, so long as it was
necessary and proportionate.

Conclusion

375. The Commission notes that while the abdigeed behaviours may not in all cases

tt

S |

entail an imminent threat to life, such behaviours are alsb n 6 peacef ul 6. Action
lethal force may be justified against those demonstrators who, by resorting to violence, may
have temporarily waived their right to Opeaceful

376. Before turning to the tests dégitimate aim,necessityand proportiondity, the
Commissiorexamines the question of threats emanating from a group or crowd.

377. The Basic Principles on the Use of Force and Firearms as well as other interpretations
of IHRL are clear that, when the conditions are met for the use of forcep ibésapplied to

the person posing the imminent threat. In certain extreme cases where a hostile crowd itself
poses an imminent threat to life, and where all other measures have been exhausted or are
not feasible to avert the threat, firearms may be pexdiftproportionate and necessary, as

498 See the below section on impact of the demonstrations on Israel.
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a last resort to save a lif&. Indiscriminate fire at a crowd, however, is never allowcke
must be aimed specifically at those comprising the imminent thtedlhe extent this can be
determined® If it cannot & determined, one expert opines:

Al 1]t mu s t be recognised that vi ol ent assembl
involved, in the degree of violence manifested and in the imminence of gravity of the

threat to life posed by the actions of the participalmsn extreme case where there is

a tumultuous and chaotic disturbance created by an assembly of people exhibiting a

ferocious degree of violence; where it is genuinely believed that the actions of a large

proportion of the people forming the assemblyepms imminent or grave threat to life;

and where it is not possible to distinguish between those who do pose that threat and

those who do not, it could be argued that the only way to reduce the threat is to disperse

the assembly, and that the only way igpdrse the assembly is to use firearms.

AiOn such an occasion it is probable that a num
who are not themselves presenting an imminent or grave threat to life, and who, because

of the circumstances cannot be distingaid from those who are posing the threat,

would be killed or injured by firearms discharged to disperse the assembly

Furthermore, apart from the impossibility of distinguishing between people who

themselves do or do not present the necessary threag @ léfny specific instant, the

fact of participation in an assembly of people which, collectively, present the threat

could be seen as justification under the basic principles, for the use of firearms against

them as iMdividual s. o

378. The Commission acknowlgds this perspective, but did not find such extreme
circumstances or Aferocious degree of violenceod i

379. The IDF spokesperson and jadgmentof the Supreme Court refer to groups as large
as 25 having been arrested within Israel, upon breatchéence®? Videos reviewed by
theCommissiorshows groups of protestors, having cut through the fence, dancing, chanting,
praying, shouting slogans, throwing rocks, kissing the grpand planting flagsin each
instance viewed by the Commission, thbseaching returned to Gaza upon the approach of
the ISF. In some instances the ISF deployed lethal force nevertheless.

380. The Commission also reviewed videos of some individuals and small groups crossing

into Israel and damaging property or committing aftgandalism. In one video a person

who has breached the fence set fire to an empty IDF sniper position located across from a
protest site. lrmamother video, a section of the fence called Tiger Gate is blown up; in a third,
installations at the Kerem Shatocrossing burned. These acts did not seem to occur during

the protests themselves but at other locations along the separation fence, or if at a protest site,
then outside the times of the O6GMRO6 Protests for.
The incdents were therefore not assessed by the Commission and do not form part of its
findings. However the seriousness of these acts was taken into consideration and informed

the Commi ssi onds un dseeaksd tleerelowsegtiornon the iiac c ont e x t
Southern Israel)These examples demonstrate the diversity of the circumstances and the

499 Basic Principles on the Use of Force and &iines article 14.
500See A/HRC/17/28, para. 61 (citing Crawshaw et al., Human rights and policing, 2nd Ed. Martinus
Nijhoff, 2007, p. 156151).
501R. Crawshaw e.t al., Human Rights and Policing, 2nd Ed. Martinus Nijhoff, 2007, p. 151.
502 Judgmenp a r a . n a8d&ion(approximately 25 Palestinians who crossed into Israeli territory
and were caught [sic], and dozens more who crossed and returned to the territory of the Strip, in order
to harm the barrier and the infrastructures adjacent thereto and thedjpecatng in the area of the
fence. 0) . It is not clear whether this incident was d
503 |ncidents happening outside the protest locations and times were noted by the Commission and a
preliminary investigation undertaken to confirne location, date and time.
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challenge of predicting the intent of those who may crblse Commission does not ignore

the possibility that any individual, or group, may in fact seek to hiaidnap or even kill an

ISF soldier or Israeli citizens beyond. Against the weaponry and defences they would face,
there is little likelihood of success, but given the history and context, the possibility must be
taken seriously.

2. Legitimate law enforcement objective

381. The Commission findshat defending the ISF soldiers taraeli civilians against

threats to their Ilife is a fAlegitimate | aw enfor
the separation fence from damage, prohibiting acts of vandalithin Israel and against its

land, equipment and infrastructure is a legitimate objective.

3.  Necessity

382. Using force is permitted only where no other way exists to achieve a legitimate law
enforcement objectve ma ki ng t he use .dPbenthlly tetha foréeeniecessar yo
necessary only when the person deploying or authorizing the fiesisenably believethat

lethal force is necessary to save.llfeshort, it must have been reasonable to believe that the

next thing to happen, were the bullet ficgd, was a lethal attack against a person or group.

383. For its assessment nécessitythe Commission considered whether alternatives were
available and their implementation feasible, to stave off a threat, or whether the situation was
such that the usd tethal force was indeed the last resort, necessary to save life.

384. The Commission notedn the incidents it studiedhat where the ISF responded to

the crowd of demonstrators approaching the fence witHég¢isal measures, such as spenge

tipped bulletsand tear gas, it averted whatever threat may have existed. This happened

repeatedly. On those occasions where a portion of the crowd remained at the fence, or crossed

into Israel, the ISF forces, and accompanying defences, were sufficient to avert whateve

threat they posed without the resort to lethal f6P¢#.killing those breaching the fence was
unlawful, itisa fortioriunl awf ul t o shoot the 6émain rioterod6 who
to do so.

385. Similarly, lethal force against key inciters cannotaasmat t er of fact, be a 6l
As acknowledged by the ISF, the person being targeted does not themselves pose an

i mmi nent threat to someoneds |ife, but i s apparer
may not respondLife taken in such circumstaas, disconnected from an imminent threat,

violates international human rights law as not being necessary to save a life

386. A final point on necessity relates to the separation fence. Defending the fence is a
legitimate law enforcement objective. Deployimgnlethal, but escalated force to protect it
is foreseen in IHRLDeploying potentially lethal force in order to protect the fence as such,

however, iger seexcessiveasitd oes not avert an i mminent threat t
504To the extent such a group at the fence constituted a mititaryy | e att ack invoking the 6d
participation in hostilitiesd threshold, an | HL analys
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Proportionality

387. For its assessment gbroportionality, the Commission considered whether the

guantity and nature of the force used stood in reasonable relation to the threat being averted.

States must choose the least intrusive means to achieve the law enforcement &%jective.

Even when such force is the minimum necessary, its use may not cause harm that would be

di sproportionate to the aim sought to be achievec
a maximum on the force that might be used to achieve a specific legditim o bj®ect i ve 0.

a. High velocity munitions at close range

388. The IDF has stated that 7.62 sniferlets were requiredbecause smallezalibre
bullets do not have the accuracy at the necessary distances or are more easily &€flected.
Experts agree that the after bullet available to the IDF (5.56m/.22 gauge) is less effective
at distances over 250 meters, whereas the 7.62, has a much greater effective range.

389. In light of the devastating effect to the human body of the 7.62 bullet, and the specific

circumstanes of these protests, the Commission expressed its concern with respect to

proportionality. This issue also cuts to the core of the threat asses&imeatthreat to be

imminent, as noted above and by international experts, an attack must be momeitscaway

there should not be any remaining, intervening steps necé$s@ihe attacker should also

be in sufficient proximity to carry out the attatRIf the IDF finds it necessary to shoot a

6key inciter6 at mor e t han 25 0argmblybeiag , the conc
misapplied Conversely, shooting someone who is closer to, or at, the fence, (i.e., less than

100 m from the soldiers), the 5.56 is arguably effective, while the 7.62 is disproportionate

for all the reasons set out in thelowsection orpermanent and lifehanging injuries

390. The same argument -iethal bfeormaaé (fiore.o,l etssar g
rubbercoated bullets, water cannons etEjperts told the Commission that sponge bullets

and water cannons are not effective atatices beyond 80 meters (with drone technology

and other launchers, the ISF was able to deliver tear gas at much further distances), justifying

in part the use of live ammunitioBeyond 80 m however, one must ask whether the threat

to someonedst hlei free gmd ete men't otlie ugeiofiasuletitab nc e 6 . of ¢

505 0SCE Guidelines on Freedom of Peaceful Assen#ifye(.), para. 2.4.

506Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Christof

Heyns, A/IHRC/26/36, 1 April 2014, para. 66.

% DF Q&A, p. 138 (ASnipers during these events have us
in use by many state militaries including NATO members. The IDF has also assessed alternative

ammunitions, including the 0.22 gauge, in use in Israel and in the use of other security agencies

internationally. However, such means have not [been] found $aitasble for use in this context for a

variety of reasons, including the higher energy of some bullets (and thus increased likelihood of more

significant damage caused to the body), the higher velocity of some bullets (and thus increased

likelihood of pasig through the body and harming others), or the lighter weight of some bullets (and

thus more |likely to have their trajectory deflected in
5See the definition of @i mmamtheuseobforientat he secti on abo\
enforcement paradigm. See also Hessbruegge, pL 4@ ( AApart from tempor al proxim

the defensive action and the thwarted attack, immediately antecedent attacks are generally also
characterized by a geographic proxinofythe attacker to the target and the fact that the attacker has

to take no more preparatory steps to implement the thr
509 pid.
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measures do not require an imminent threat, but an escalation of force. Still, those measures
cannot be abandoned in favour of live ammunitiatil an imminent threat is posed

b. Weighing dlifetime of harm to the victim against averting a speculative threat

391. The Commission is further concerned that the proportionality calculation has been
mis-applied by the ISF, with devastating effects to the victfsee the below section on
permanent anéife-changing injuries)As set out in this report, the Commission views the
ISF as having applied lethal force to prevent a threat frecomingmminent- as opposed

to using lethal force to avert axistingthreat. The proportionality calculation, dsetISF
applies it, thus weighs the concrete harm ofllifieg disfigurement and immobility, against

a speculative threathis approach risks violating the requirement that the use of potentially
lethal force beproportionate

IHL -based conduct of hadlities paradigm

392. As mentioned, the IHIbased conduct of hostilities paradigm was also potentially

applicable in parallel to the law enforcement paradigmthe extent that the threshold of

vi ol ence necessary for bei ng metodarsxg ther e d Afactiv
demonstrations. Under the conduct of hostilities paradigm, lethal force may only be used

against an individual who is (i) directly participating in hostilifithso long as the targeting

complied with the principles of (ii) distinction,jifi proportionality, and (iv) precautions in

attack.

Direct participation in hostilities (DPH) 5!

393. The | srael: S u p rsemeef the damonistrators darebé cldsdifiadtas A

direct participants in the armed conflict that exists between Israglthe Hamas (this is

certainly the case with respect to the terrorists and the armed persons among them; two close

categories also includes both members of the terrorist organizations who disguise themselves

as demonstrators and also participantsinthepre st who agree to serve as At
for the terroris%s hiding behind them).o

394. Following this quote, theCo u r t set out -etl keme hCRC&stt Hroee Adir
partici pat i onas thenCorhnussionihhsidbrie @seThe Gurt did not,

however, undertake an application of the test to the facts, a step thairegsnably

justifiablein light of the unleveloped factual recofd*

102

510Recall the parameters of direct participation under the ICRC Interpretative Guidance: whether their

conduct was reasably expected to cause sufficient harm to ISF or to civilians (threshold of harm);

directly caused that harm (direct causation); and the harm was specifically designed to cause the harm

in support of a party to the conflict and to the detriment of anditedligerent nexus).

S1Seet he applicable | aw section on 6direct participation
2Jjudgment, para. 45 (discussing favourably the | CRCOs
Participati on i n UstefsForceliniAtmedkConflictadnterplay), eRabdvs.

513 See the section on applicable law.

514 Due to the nature and procedural posture of the case the Court did not take evidence as to the facts

on the ground. The Government had requested to present, in camera and ex parte, abnfidenti

intelligence information related to the demonstrations, as well as a copy of the classified Rules of

Engagement being applied, along with explanations. See judgment, para. 25. The Petitioners

objected to the request, giving rise to a presumptionoflai | ness of the Governmentds ac
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395 The Commi ssion observes two points, first tha
conflCoentodq ,l aingum@gte) synonymous with o6directly p:
(language of AP |, para. 51(3)), the latter reflecting the more concrete, abtgity

requirement for the DPH threshoBecond, wusing the | abel o6éterrorist

be statushased, whichitisnoNor does being associated with or a
groupd qualify as DPH, withCourt mer ¢ anBengg) ansoba
insufficient for DPH Civilian police at a demonstration, for example, will regiylde armed

and even a private person might lawfully carry a weapon. Neither of these alone amounts to

direct participation in hostilities.

396. Rat her , Ilaespretive€RiGadcema kes cl ear, t he personds conc
in sufficient measure the midity operations or capacity of the opposing force, or inflict

death, injury, or destruction on protected persons or objects; and the conduct must be

specifically designed to cause the harm in support of a party to the conflict and to the
detrimentofanothre (i . e., Ob® | igerent nexuso).

397. As noted, the Commission found one instance where this threshold was arguably met,

on 14 May in North Gaz& here may have been other instances, some of which were outside

the context of the GMR and not investigated by tlmen@ission. In most cases, however,

the IDF applied lethal force against individual protestors in circumstances where, in the view

of the Commission, these thresholds were not met. Unarmed civilian protestors, even if

violent and undertaking acts of vandati, cannot be said to inflict sufficient harm on military

operations or military capacity or said to inflict that harm in support of a party to the conflict.

The Commission also notes that 4,903 people of the 6,106 people who were shot, were hit in

the lower limbs®®an indicationi as per the RoE t h at the I DF considered tl
inciters, 6 rather than civilians directly partici

Principles of distinction, proportionality and precautions in attack

398. Military operations to which theonduct of hostilities paradigm appliesust also
comply with the principles of distinction, proportionality and precautions in attack. These
principles apply when targeting persons who are directly participating in hostilities, as well
as when targetingersons based on their membership in organized armed groups parties to
the conflict.

399. Targeting unarmed demonstrators purely on the basis of their current or former
political views, or their current or former membership of an armed grau not on their
conduct at the timé is impermissible in the view of the Commission.

400 Even i f it can be argued that persons with a
organized armed group party to the conflict could be, under the conduct of hostilities

Court apparently also chose not to view videos, photos and witness testimony proferred by the

Petitioners.

515|CRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities under

International HumaitarianLaw,p . 63 (Al t i s therefore important to dis
hostilities which is specifically designed to support a party to an armed conflict against another

from violent forms of civil unrest, the primary purpose of whictoiexpress dissatisfaction with the

territorial or .detaining authorities. o)

516 See the below statistics section. See also WHO situation Report Gaza, 31 January, p. 2 noting

87% of 6386 cases of live ammunition injuries were limb gunshot injuries.
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paradigm, legitimtely targeted at any time, in this specific context the risk to bystanders is
unacceptably high. Firing live ammunition at such an individual, standing in the midst of a
civilian crowd, with the foreseeable risks of mistakes, ricochets, bullet fragnoentati
shrapnel, or of higlvelocity ammunition going through one body and hitting another,
directly implicates the principles of proportionality and precautions in attadhese risks

are illustrated by the fact that, as set out below, not only were pdi@36ns shot by live
ammunition, but a further 1,576 persons (including 345 children and 59 wepest)ably

not the intended targetsvere injured by bullet fragmentation or shrapnel.

401. Largely for these reasons, international jurisprudence and expeatiselong since
come to the view that firing into crowds of demonstraioeven in areas where there is an
ongoing armed conflict, violent riots or frequent terrorist attackgll nearly always be

unlawful.

VI. Statistics

A. Overall fatalities and injuries occurring in the context of the

demonstrations

402. The Commission focused its investigation on fatalities and physical injuries occurring
in the context of the demonstrations between 30 March and 31 December 2018. See the table

below.

Fatalities andinjuries between 30 March and 31 December 2018

Body part targeted

Upper Lower Health
Category Total Women Children Head/neck Torso limb limb Pres§  workers'
Gaza:
Fatalities by live ammunitich 183 1 32 70 101 0 12 2 3
Injuries by liveammunitio®? 6 106 159 940 175 401 493 4903 39 39
Injuries by bullet
fragmentation/shraprfel 1576 59 345 - - - - 34
Injuries by rubbercoated metal bullet 438 36 124 - - - - 34
Injuries by direct teagas canister hit 1 084 60 233 - - - - 32 85

Israel:
Fatalitied 0
Injuries by stones, explosives

2The Commission found that 189 Palestinians were killetatonstratiorsites,
including 35 children. 183 of those killed were shot by live ammunition uged b
Israeli security forces; 4 by direct hits of tear gas canisters used by Israeli security
forces; ondikely by a stone thrown by another Palestinian and one by shrapnel of

unidentified origin.

bThe Commi

S Si

onods

esti

mat e amrhunitton dt 0 3

demonstration sites is based on its analysis of detailed data sets and electronic
patient registry extracts collected separately from a range of fusatttproviders in
Gaza (including eight hospitals run by the Ministry of Health, six dibepitals,

and several healtbare and rehabilitation centres run by international non

5171 C R Castomary IHL Study, Rules 14 and 15, respectively. Sed aBR C 0 s
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Rafah

North Gaza

Gaza City

Deir Al-Balah

Khan Younis

governmental entities and organizations). Of theseCtramissiortracked and
corroborated more than 300 incidents in which demonstrators were wounded by live
ammuniton. Some 134 of those shot were hit in multiple or other parts of the body.

¢ Most injuries by shrapnel were the result of bullet fragmentation from live
ammunition. A small number may also have been caused by metal fragments
stemming from direct teagascanister hits.

4 0One Israeli soldier was killed on a Friday while demonstrations were ongoing but
outside the protest sites; sbe section on impact on Southern Israel.

¢ Incidents affecting journalists or other media workers investigated or corroborated
by theCommissionThe total number is likely higheBee section on journalists.

fWorld Health Organization, Attacks on health care in the Gaza Strip, January
December 2018. Sesmction on medical personnel.

403. The Office for the Coordination of Humanitan Affairs (OCHA) has estimated that
23,313 Palestinians were injured by Israeli forces in the context of the demonstrations in
2018, including by teagas inhalation and canisters, contributing to the highest toll of injuries
recorded in the Occupied IRatinian Territory since 20058

404. The Commission focused on investigating incidents entailing the use of live
ammunition.Charts and graphs are presented below.

In all governorates, live ammunition was the leading cause of injury
injuries recorded between 30 March - 31 December 2018

0% 25% 50% 75% 100%

cause of injury (%)

. Gas canister . Live ammunition Rubber bullet . Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

5180CHA, 2018: More casualties and food éasirity, less funding for humanitarian aid, 27 December
2018.
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Injuries by weapon type during the demonstrations in Gaza
injuries aggregated by week, 30 March - 31 December 2018

1,250

1,000

500

week

(Gas canister =€ Live ammunition Rubber bullet —€—  Shrapnel

Weapon

Source: UN Commission of Inquiry
on the 2018 protests

Total injuries during the demonstrations in Gaza
injuries by type of weapon, 30 March - 31 December 2018

. Gas canister
. Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

B. Fatalities among members of armed groups

405. A substantiaimajority of those killed inte GMR were civilians, unaffiliated to any
armed group. The Commission has found, however, that 29 of those killed in the context of
the GMR demonstrations were current or former members of Palestinian armed groups party
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to the conflict with Israet’® Of the 29, one was killed by a tegas canister, and 22 were
shot on the same day, 14 May. The Commission had insufficient information to render a
finding on the potential affiliations of 18 of the other persons killed.

406. The Commission did not find indicatiomisat these armed groups were involved in
the organization or staging of violent incidents at the protests, with the possible exception of
a 14 May North Gaza incidefftlescribed in the below section on 14 May 20B)blic
statements by some of the armactions indicated that their members have been killed while
demonstrating.

407. Where the Commission found that an individual demonstrator was or may have been
a member of Al Qassam Brigades or Al Quds Brigades, it represented that finding in its
overall statstics. It did not include their affiliation in individual case descriptions for reasons
of witness protection and risks of reprisals. The Commission also identified incidents in
which persons were shot and killed who currently or in the past may havgéekorsmaller
armed faction§?°

408. The Commission notes that there have been attempts by lIsraeli think tanks and
commentators to rely on alleged support, or alle
parties, namely Hamas and Fatah, as justificatiorhiokilling of demonstrators, including

children as young as P& Most commonly, GMR demonstrators have been described

AfiHamas terroristso, fiHamas o pepeapleexerasm® and @ Hamas
their basic right to protestincludingagainsts1 years of occupation and an edeepening

humanitarian crisis.

409. The Commission underscores that the political affiliations of demonstrators and that
of their family members is irrelevant to the consideration of whether the circumstances of
their killing are lawful.

410. The Commission found that, in keeping with the stated aims and character of the GMR
as a peaceful civilian demonstration, individuals associated with armed groups attended the
GMR demonstrations unarmed and in civilian clothes, in some cédtsethair families. In a

small number of cases, the Commission was unable to collect sufficient information about
the exact circumstances of their deaths. As noted, the Commission found only one incident

519A] Qassam Brigades or Al Quds Brigades are organized armed gpauwss to the conflict

against Israel. There are also smaller armed factions operating in Gaza, including\tsséd

Salaheddin Brigades of the Popular Resistance Committees, the National Resistance Brigades of the

Democratic Font for the Liberation of Palestine (DFLP), and-AbMMustapha Brigades of the

Popular Front for the Liberation of Palestine (PFLP); and segevaps related to the Ahgsa

Martyrs Brigade allegedly affiliated to Fatah. They r

Oper at i o,ansad o entitydargely dominated by Hadmasgitary wing, the Izzedin Al

Qassam Brigades, and the Patgati Islamic Jihad military wing, the ADuds Brigades. Besides the

factions presented above, a constellation of armed factions with diverse ideological and political

backgrounds and affiliations continue to operate inside Gaza including offsholo¢éd=atah

Movement as well as Salafi Islamist factions. These includé&nsiar Brigadesthearmed wing of

Al-Ahrar Movement; AIMoujahideen Brigadeshe armed wing of AIMujahideen Movement;

Martyr Nidal A-F-Amoudi Division, major offshoot of AAgsa MartyrsBrigades; Martyr Abdelkader

Al-Husseini Brigades, affiliated to Fatah MovementSAR 6 i ka Br i gades, af filiated to

Movement; Houmat ARgsa; Sayf All s | a m; Nabi l MiffilmteddmAl-AgsaBlartyrg a d e s

Brigades; and Martyr Ayman Joudah Brigagffiliated to Al-Agsa Martyrs Brigades.

520 Three persons allegedly currently or formerly affiliated to the armed wing of DFLP were killed in

the Middle Area. Two people allegedly affiliated with the armed wing of Fatah were killed.

2INGO MONI T O Renierit Truths forthe UN: Analysis of Information Ignored by the 2019

Commi ssion of I nquiry on Gazadod, (7 March 2019) .
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in which members of an armed group may have beeedand engaged in hostilities at a
protest site and at a protest tisee the below section on 14 May 2Q018)

411. The Commission recalls its view that in the specific circumstances of the GMR, it was
impermissible to invoke the doctrine of continuous comhattion as a justification for
killing such individualgsee the above sections on applicable law and legal assessment of the
demonstrations).

Vil.  Inquiry into specific incidents

412. As mentioned, the Commission focused its inquirassessing the lawfukss of the
use of lethal force at the demonstratiorseeking to determine whether each instance of use
of live ammunition was lawful under the IHRdased law enforcement paradigm or, in the
rare case of active hostilities occurring at the protest siteter the IHEbased conduct of
hostilities paradigm.

413. The Commission below presents a selection of the specific incidents it investigated,

focusing on three key demonstration days (30 March, 14 May and 12 October) and incidents

that are illustrative of gat er ns , such as targeting of fAkey incit
the Commission affecting protected groups are presented in the next clapteach

incident, the Commission sets out whether it found reasonable grounds to believe that the use

of force was lawful under the law enforcement paradigm. It@dsaribeshe one incident

during demonstration sites and timds which it found reasonable grounds to believe that

the threshold for active hostilities was met

414. For each of the cases invegtied by the Commission, it has prepared a case file
typically containing eyewitness testimony collected through interviews and affidavits;
photographic evidence of the incident or of events just before or after; medical reports;
hospital registration dataopen source material and analysis; and any other relevant
information gathered including through submissions it received.

A. 30 March 2018

415. The demonstrations began on 30 March 2018 and were reportedly attended that day
by between 40,000 and 50,000 Rtilgan men, women, children, elders, civil society and
political activists, and public figures. The Higher National Committee (HNC) calls for
participation were initially made through media outlets and social mMi&diagd then widely
relayed to the publiby activists, including during prayers in mosqé&s.

416. Demonstrators congregated at five main demonstration sites. The atmosphere was
festive, with activities in tents including poetry readings, seminars, lectures and cultural and
sporting activities.

417. Most gahered afiCamps of Returrd | o alangJakkdar Roadwhich runs parallel

to and is approximately 300 m from the separation fence. Smaller numbers of demonstrators
moved closer to the fence, and stood, sat or lay on the ground. Some demonstrators near the
fence threw stones, burned tyres and waved Palestinian flags. The Commission did not find
that demonstrators were armed.

418. As early as 9 a.mthelSF responded to the demonstrations with live ammunition.

522plrayArabic:" p F hj OF  OTF bm  Wp H /1 IOF R7Mardhy2018), idgoom fl®F Cc DIOFm Dy Y3 A10
523Cheikh Mohammad El Hassan Ould Dedew CharhelyAy LIYHO wiAr + w3r> | wsBFObIOF CcC
Mp CIOF e Iij ,iQMayQ01§, wideo gnifilkOF
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Deaths andinjuries of demonstrators

419. Overall, at the demonstrations held on 30 Marthe ISF killed 18 people and
wounded 703 with live ammunition; another 62 people were wounded by bullet
fragmentation or shrapnel. The youngest casualty was-gearold, wounded in the head;

the oldest, a #yearold woman shot in the leg.

Total injuries during the demonstrations in Gaza, 30 March 2018
injuries by type of weapon

Gas canister

- Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 prolests

Demonstration site East of El Bureij Refugee Camp, Central Gaza Strip

420. Eyewitnesses estimate that between 7,000 and 14,000 people attended the
demonstrations at the site east of El Bureij on 30 Mz&dFamilieswerepicnicking, cooking

and congregating on plastic chairs in front of the tents at the Camp of Return)akiag

Road approximately 300 m west of the separation féAteSmaller numbers of
demonstrators got closer to the fence, and stood, sat and lay on the sast®ddine
Commission did not find evidence of weapons present at the demonstration site on 30 March,
nor were any attempts made to cross the separation fence. Actions by demonstrators near the
fence were limited to throwing stones and waving Palestingys fl

524 |nterviews HQIO054, HQI042.
525PCHR submission 72.
526\/ideo on file.
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421. TheCommissionconsi ders that the following cases wer
response to the demonstrations east of El Bureij refugee camp on 30 March.

1 9 a.m., Mohammad Obeid (24) shot in both legs

At approximately 9 a.m. Mohammad Obeid, ay2arold footballer for the AlSalah Sports

Club arrived at the demonstration site with his fri&f{dlohammad took out his telephone

and began recording a fiselfied video. An | SF snir
as he filmed himself approximey 150 m from the separation fence. The bullet passed

through his right leg and hit his left leg just above the knee, shattering the base of his femur.

It is clear from eyewitness testimony and video footage that at the time that he was shot he
wasstandngalone. The area was quiet and calm, there was no shooting from the Israeli side,

no tear gas, no stone throwing from the Palestinian side, no one had set fire to tyres.

Mohammadwas speaking calmly and filming himself when the ISF sniper shot him.ade w
neither advancing towards the separation fence nor encouraging anyone to advance towards
it. He alternated between having his back to the ISF soldiers and having his back to the
demonstrators as he filmed. The ISF sniper shot Mohammad as he turnedigihthand

stood perpendicular to the separation fence. The Budipenetratration ofboth

Mo h a mmlags ihngeasdthe impact of the injury and subsequent disability.

The Commission finds thlohammaddid not pose an imminent threat of death oraesi
injury to ISF soldiers when he was shot.

1 12.45 p.m., student (21), shottinthlegs

The ISF shot 21-yearold student from EI Nusseirat Refugee Camp in both legs with live
ammunition around 12.45 p.m. He had just arrived at the demonstrations aud gfca car,
approximately one kilometre from the separation fence. The ISF first shot him in the left leg.
A few seconds later, ISF soldiers shot him in his right leg. The gunshot to his left leg severed
a nerve. The gunshot to his right leg causedstatahic tissue and bone damage, requiring
seven surgeries, including a bone transplant, to avoid amputation.

The Commission finds that he did not pose an imminent threat of death or serious injury to
ISF soldiers when he was shot.

1 3 p.m. Yousef Kronz 9}, shot in both legs, led to amputation

Yousef Kronzwas a 19yearold student journalisivhen te attended the demonstration site

east of EI Burei|j on RBS® Maerscth .a nHde cweorrrei ead bhliuse pfAhR
equipment, including a camera andipdd. He sat crosiegged on top of a sand dune to take

photographs of the demonstrators, at least &®drom the separation fence. After

approximately 40 minutes he stood up. As he stood up, the ISF shot him with two bullets in

immediate succession whitlit him in the right knee and the left knee. He collapsed on the

gound Yousefos right eg was | ater amputated.

The Commission finds that Yousef did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 3.30 p.m.killing of Abed Hawajri (41)

527 Al Mezan report.
58Adal laviradéli Supreme Court orders state to explain why
out of Gaza to access urgent medical care in West®Bank ( 12 Apr i | 2018),; The Washin
ABl asted Li mnso, B{d&8eApDirlka2018) .
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Abed Hawajri was a 4¥earold man from El Nusseirat Refugee Camp.approximately

3.30 p.m. on 30 March, the ISF shot himthe abdomerAccording toinformation collected

Abed wasstandingnear the back of a crowshen shatwith nothing in his hands, wearing
jeans and a jumper, approximately 150 m from the fence. He was taken to hospital and died
the same day.

The Commissiorfinds that Abed did not pose an imminent threat of death or serious injury
to the ISF soldiers when leas shot.

1 4 p.m., Schoolboy (16), shot in the face

At approximatelyd p.m., a 16yearold boy climbed onto high ground near the School Gate,
approximately 300m from the separation fence. He was distributing sandwiches to
demonstrators. The ISF then sham in the face with a single bullet, which entered his nose
and exited his skullAs a result of his injuries, he had a fractured jaw, is deaf in one ear and
is unable to taste or smell.

The Commission finds that he did not pose a threat of death iousenjury to the ISF
soldiers at the time that he was shot.

1 5 p.m. killing of Naji Abu Hojayeer (25)

Naji Abu Hojayeer was a 2§earold mechanic from El Bureij Refugee Camp. An ISF
soldier shot him in the abdomen shortly after 5 p.m. He died the samdctzording to
information collectedNaji was standing 300 m from the separation fence when he was shot.
He was wrapped in a Palestinian flagrrounded by hundreds of people.

The Commission finds that Naji did not pose an imminent threat of deathiaussinjury to
the ISF soldiers when he was shot.

Abu Safia Demonstration Site in North Gaza

422. On 30 March, thousands of people gathered at the Abu Safia demonstration site in
North Gaza, primarily around the Camp of RettihThe demonstrations started at
approximately 7.30 a.m. and lasted until approximately 7°fMhe demonstrations had a
generally calm character. People of all ages walked in small groups and sat on the ground,
waving Palestinian flags. Women and men were usually seférateal televison crews

filmed the scené&? The Commission did not find any evidence of weapons at the
demonstration site.

423. Ataround 10 a.m. a group of youths approached the separation fence and threw stones
towards thelSF.5%® Some young men burned tyr&$.The ISF resporet with live
ammunition and tear g&¥

Deaths andnjuries ofdemonstrators

529 |nterviews KHI001, NGI007, Confidential submission 30, p.10.
530 Confidential submission, 31 March 2018.

531 Interview TXI012.

532\/ideo on file.

533Confidential submission, 31 March 2018.

534|nterviews NF1014, TX1012; Video on file.

535Confidential submission, 31 March 2018.
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424, The Commi ssion considers that the following ¢

response to the demonstrations at the 8hfiasite on 30 March.
1 11 a.m., Mohammad Ajouri (17), dtino the leg, led to amputation

At approximatelyll a.m.,Mohammad Ajourja 17yearold boyfrom the Jabalia Refugee
Camp and a member of the Palestinian Athletics Organization, went to the demonstration site
with his friends. He handed oommionsand wagr to protestors to relieve symptoms of teargas
inhalation. When he was approximately 300 m away from the fence, ISF soldiers shot
Mohammad in the back of his right leg. Doctdiad toamputate his leg as a res(dee
section on denial of medicakit pemits).

The Commissiorfinds that Mohammad did not pose iamaminentof death or serious injury
to ISF soldiers at the time he was shot

1 11.30 a.m., killing of Mohammad Kamal Najjar (25)
Mohammad Kamal Najjam 25yearold unemployed demonstrator, wae fiirst fatality at

the Abu Safia protest site on 30 March. Mohammad and his friends joined a group of about
100 demonstrators and threw stonethatISF soldiersln responsethe Israeli forces shot

Mohammadés friend i n b dAsMohadmmadsapprachetthislfrende a mmuni t i

to assist himthe ISF soldiers shddohammed as welHe was approximately 5 from the
fenceat the time According to an eyewitness:

When Mohammad went towards the injured person to help him, he was 8tedtit
side of his abdomen. | heard aruptioncoming from his body... | was P@away...
Mohammad died on the spot.

The Commissiorfinds that Mohammad did not pose an imminent threat of death or serious
injury to the ISF soldiers when he was shot.

1 1145am.,kl |l ing of Thaobier Rabaa (30)

Thaodi ewasR3earald from Jabalia town. The ISF shot himthe thigh, severing

his femoral arteryAccording toinformation collected Thadi er had t hr own
and tried to rescue injured people. He wast as he sougliover from heavy gunfire,
approximately 30n from the barbed wireoils. He died otis injuries on 6 April.

TheCommissiorf i nds t hat T h arminentthrehtiodeath@rtseripus isjey a n
to the ISF soldiers when he wa®tsh

1 12.30 p.m., female teacher (64) shot in the leg

At approximately 12.30 p.m., the ISF shot ay@&&rold female teacher in the leg. She was

130 - 150 m from the separation fence approaching three injured youths who had been
burning tyres before thayereshot. According to her, she assumed that, as an older woman,
she would not be shot by the soldiers. She removed the veil which covered her face so the
ISF could see that she was a woman and not a man in disguise. As she was about to approach
the injured demonstrators the ISF shot her in her left leg, just above the knee.

The Commissiorfinds that the teacher did not poseiaminentthreat of death or serious
injury to ISF soldiers at the time she was shot.

1 3.20 p.m. killing of Abed EIl Fatah Nabi (18)

Abed El Fatah Nabi waan 18yearold from Beit Lahia At around 3.20 p.m., Abed and

three others joined erowd of demonstrators, approximately 460f r om t he f ence.

killing was captured omultiple videos and circulatedvidely on social media. Asvidenced

stones

Abedod
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by the video footage, a demonstrator in a white shirt picked up a tyre and was running away
from the separation fence towards the crowd of demonstrators. As he was running, the ISF
fired at him. Abed ran to help him, taking the tyre and contmtorrun away from the fence

The ISF shot him in the back of the head with live ammunition. He was pronounced dead on
arrival at the hospital.

The Commission finds that Abed did not pose an imminent threat of death or serious injury

to ISF soldiers at #htime he was shain August, theMAG announced an investigation into

Abedds killing. The Commi ssion requested, but
status of the investigation

1 3.45 p.m., killing of Bader Sabagh (19)

Bader Sabagh wasl19yearold from Jabalia. At approximately 3.45 p.m. Bader joined some
friends and relatives abakkar RoadISF soldiers shot him in the left side of his head as he
was standing and smoking, approximately 300 m from the separation fence. An eyewitness
recounted:

Bader was standing about two metres in front of me. | suddenly saw something hit him
in the left side of his head and exit from the right side. Then, | saw [him] fall to the
ground in front of me, bleeding heavily from his head. | ran towards him anchahwa t
bullet had entered his head from the left side and exited from the right side.

Baderdiedthat same dagn the operating tabket hospital

The Commissiorfinds that Bader did not pose emminentthreat of death or serious injury
to ISF soldiers athe time he was shot.

1 4.30 p.m. student (22), shot in the leg

At approximately 4.30 p.mthe ISF shot &22-yearold student from Beit Lahiya in the leg

He was standing approximately 30 m from the separation fence watching demonstrators
nearby throwingstonesHe had nothing in his hands and began to run away from the fence
once the ISF beganifirg at the demonstrators. As he ran away, the ISF shot him in his right
leg, nearly severing it. Fragments from the bullet impacted his left leg. As a residt of
injury, he has dropped out of university and fears that he will be permanently disabled.

The Commission finds that the student did not posenamnentthreat of death or serious
injury to ISF soldiers at the time he was shot.

Demonstration site Malaka, Gaza City

425. Several thousand people attended the Malaka demonstration site on 3G¥Taheh.
demonstration was mostpeaceful featuring musical, cultural and political events. By 10

a.m., a few protesters lit tyres and threw stodesThe Commission didhot find evidence

that demonstrators carried weapons or that the separation fence was breached or damaged on
30 March.

Deaths and injuries of demonstrators

426. The Commi ssion considers that the foll owing
response to théenonstrationsat the Malaka site on 30 March.

536 |nterview NMI012; Videos on file.
537 Interview NMI018; Videos on file.
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1 10 a.m, Schoolboy (13), shot in the leg

ISF soldiers shot a Ypearold boy in the leg at approximately 10 a.as,he wa800 m from

the separation fenckle had been standing among a crowd of people on JRkiealooking

towards the separation fence when a young man nearby was shot in the leg. As he turned to
leave the demonstration site, he too was shot in the leg and fell to the ground. He spent 13
days in hospital and underwent five surgeries on his legiair nerve damage. As a result

of his injury, he missed three months of school and has nightmares about what happened.

The Commissiorfinds that he did not pose @anminentthreatof death or serious injury to
ISF soldiers at the time he was shot.

1 3 pm, killing of Mahmoud Rahmi (33)

Mahmoud Rahmi was a 3g&arold man from Gaza City. ISF soldiers killed him at

approximately 3 p.m. He had thrown stones at thewS8ite standingover 30 m from the

separation fence. Friends nearby heard a shot and sad ddming from the left side of

Mahmoudds body. The bullet entered the | ower pa
causing him to bleed to death.

The Commissionfinds that Mahmoud did not pose an imminent threat of death or serious
injury to ISFat the time that he was shot.

Demonstration site east of Khan Younis

427. Thousands of people gathered at the Khuzaa protest site east of Khan Younis on 30
March, some as early as 7 &#iThe majority stood facing the separation fence and waved
Palestinian flag approximately 30én from the fence. Later in the day, some demonstrators
burned piles of tyres near the fence, threw stones, and attempted to approach the separation
fence>%®

Deaths andnjuries ofdemonstrators

428. The Commissionconsiders that the followingases wer e embl ematic of t
response to the demonstrations east of Khan Younis on 30 March.

1 2.304 p.m. killing of Fares ARagab (26)
FaresAl-Ragab was a 2@earold resident of Bani Suheila. The ISF shot and killed him
between 2.30 and 4 p.iiulaterial viewed by the Commission indicate thatwas running
away from the separation fence, at abth® to 200m, when he was shab the back The
bullet enteredhis abdomerand e died of his injuries on 2 Apri?

The Commission finds that Fares didt pose an imminent threat of death or serious injury
to ISF soldiers at the time that he was shot.

1 3 p.m. girl (13)injured by bullet fragmentation

8 nterview KHIO016; Affidavits on file; Video on file;
Weekly Report On Israeli Human Rights Violat®in the Occupied Palestinian Territory (29 March

i04 April 2018) 06, (6 April 2018) .

539 Interviews JMI014, KHI016; Affidavits on file; Videos on file.

pal estinian Centre for Human Rights, APCHR Weekly Re
in the Occpied Palestinian Territory (29 Marégh0 4 Apr i | 2018)0, (6 April 2018) ;
Documenting Wil ful Killings and Injuries during the Gr
B6Tselem, fAStatistics Pal est i niastrig,sidceOpération by | srael i s

Cast Leado, (2019).
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At 3 p.m., a 13yearold girl was injured bybullet fragmenrd as thelSF opened fire on
demonstrators ra& the barbed wireoils. ThelSF soldiers fired tear gas the areas she
lay on the groundind while otherscame ¢ evacuate herthree of whom were then shot
(below).

The Commission finds that she did not pose an imminent threat of death or sgtiouto
ISF soldiersat the time that she widt.

1 3 p.m. killing of Marwan Qudieh (45)
Marwan Qudieh was from Khuzaa village. The ISF shot him with two live bullets in the
lower legs at approximately 3 p.m. at the Khuzaa protest site. Accordiimfotanation
available he was shot while assistitigeinjured girl (above) Marwan died on 9 April from
septic complications.

The Commission finds that Marwan did not pose an imminent threat of death or serious injury
to ISF soliders at the time that he wasts

1 3.30 p.m. man (30%hot in the leg
The ISF shot a 3@earold potato seller in the ankle approximately-13m from the
separation fence. He had been rescuing injured demonstrators and had just finished

evacuatingheinjured girl (above)

The Comnission finds that he did not pose an imminent threat of death or serious bodily
injury to the ISF soldiers when he was shot.

1 3.30 p.m. man (32) shot in the leg, led to amputation
At approximately 4 p.m., ISF soldiers shot ay&arold construction workekvith live
ammunition in both legs. He had been rescuing injured demonstrators and, at the time he was
shot, was assistingpe injured girl (above) His right leg was amputated aba¥e knee on
11 April.

The Commission finds that he did not pose an imntitiereat of death or serious injury to
ISF soldiers when he was shot.

1 4 p.m. killing of Jihad Abu Jamous (30)
Jihad Abu Jamous was a-88arold man from Bani Suheila. At around 4 p.m, ISF soldiers
shot him in the head with live ammunition when he was@pmately 250 to 300 m from

the fence. He died immediately.

The Commission finds that Jihad did not pose an imminent threat of death or serious bodily
injury to the ISF soldiers when he was shot.

1 Afternoon: woman (41) injured by live ammunition

The ISFsoldiers shot a mother of two daughters in the leg with live ammunition. She was
standing 200 300m away from the fence, talking to a journalist when she was shot.

429. The Commission finds that she did not pose an imminent threat of death or serious
bodily injury to the ISF soldiers when he was shot.

Demonstration site East of Rafah, Southern Gaza Strip 30 March
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430. On 30 March, thousands of demonstrators began to arrive early in the morning on foot
and in vehicles. No checkpoints were seen at access poihts @amp of Return.

431. The demonstration wdargely peacefulon 30 Marchand actions by demonstrators
near the fence were limited to throwing stones, burning tyres and waving Palestinian flags.
The Commission did not find evidence thaatydemonstrators ceed firearms.

Deaths andnjuries ofdemonstrators

432. TheCommi ssi on considers that the following
response to the demonstrations east of Rafah on 30 March.

1 11 a.m. Maryam Abu Matar (16), shot in the leg

The ISF shot d6-yearold girl from in the lower leg with live ammunition around 11 a.m.
She waspproximately50 m from the separation fence when shot. She had approached the
separation fence with her sister and a small group of girls to plant Palestinian flags in the
ground. She had been carrying the largest flag. After planting her flag, she sat on the ground
facing the ISF soldiers and drew her finger across her throat. Owing to the severity of her
injury, she was still fitted with an external fixator to mend the borteer leg, nine months

after she was shot.

433. The Commission finds that Maryam did not pose an imminent threat of death or
serious injury to ISF soldiers when she was shot.

T 12 p.m. killing of Ameen Abu Modamar (25)

Ameen Abu Mo 6-gearald frowAl-SoufaneighBorhood. ISF soldiers shot him

in the abdomen with live ammunition around 12 p.m. as he stood in a large crowd of
demonstrators about 60 from the separation fence. The bullet caused severe lacerations to
Ameenos | iver a rbldedihgeHk diedshodthaaften arrvingoaphospital.

The Commissiorfinds that Ameen did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 2 p.m. Alaa Dali (21), shot in the leg, led to amputation

Alaa Dali is a 21yearold cyclist for the Palestinian Cycling Team. He had earned a slot to
participate in the Asian Games in the summer of 2018. According to corroborated accounts,
an ISF sniper shot him in his right leg on 30 March, at around 2 p.m., as he stood alone
watching the demonstration approximately 300 m from the separation fence east of Rafah.
Alaa was shot as he stood on a raised pile of sand while wearing his cycling gear and holding
his bicycle. The nearest demonstrator was approximagety in front of him.

The bullet nearly severed his right leg just below the knee, destroying the bone and a
considerable amount of muscle tissue and bl ood
the knee in order to save his life. He will be unable to resume hisg\dreer.

The Commissiorfinds that Alaa did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.
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31 Marchi 13 May 2018

434. Overthe following weeks, demonstrations were held each Friday at the five main sites
in Gaz: on 6 April, 13 April, 20 April, 27 April, 4 May and 11 May. The ISF continued to
employ live ammunition against demonstrators. Children, journalists, paramedics and
persons with disabilities were among those killed and injise@ sections on children,
journalists and paramedics

435. FromApril, demonstrators began to send kites and balloons carrying burning rags or
coals wrapped in chicken wirede tyrekites and balloon8 u n i t s)do thie ksrhel side

of the fence, which causddar among the cilian population andlamage tdaheir property

(see section on impact of demonstrations on Southern 18taksiaeli authorities attributed
deployment othe kites to Hamas and launched a number of attacks targeted@tiated
infrastructure*3On 11 May Palestinians inside the Gaza Strip set fire to the Kerem Shalom
humanitarian crossing, damaging fuel and gas piffes.

436. In addition to slinging stones and throwing tear gas canisters back at the ISF,
protesters regularly removed tbails of barbed wire on #h Gaza side of the separation fence
that the ISRhen regularlyreplacec*® Groups of demonstrators burned tyres and adjusted
their locations to the prevailing winds in order for the smoke to better screen them from ISF
snipers>*6

437. On occasion, a handful efdividuals cut through the separation fenloetoutside of
demonstration hours and in areas outside of the demonstration sites, before being repelled,
or shot, by ISP#”

Tyre, kite or balloon Aunitso

438. Some activities, such as the launching of incendides, cutting barbed wire or tyre
burning, began to be organized by stle c | ared Aunitso, some of them t
Facebook pages.

439. In early April, demonstrator s, mainly young
(6Kushuk/ Koushuk uni ttesowith tlet statedaaimhof mrdtectinghe fi ve s
demonstrators from ISF gunfiréhey would place the burning tyres so that the thick black

smoke they produced blew in the direction of ISF sniper positions. Over time, the units

became more and more organized, witheys br ought i n by trucks in adva
demonstratioi*® The activities appeared to be condoned by the HNC.

521 24 news, 0 Ne+Bazd Border:aAgriculture Ter®i2&neay 2018). According to a

journalist covering events at Malaka on 14 May, most fell on the Gaza side, Interview HQI023. See

al so RT, ifGaza border protest enter final stage agains
“SHaaretz, fAFive Strikes in 24 Hours: |Israel Targets Ge
Targetso, (24 June 2018).

5440CHA, Concern about the humanitarian impafca prolonged closure of the Kerem Shalom

crossing for goods, following recent damage (13 May 2018).

545 Interviews HQI023, WV002; Videos on file. The wire would then be collected by scrap metal

collectors, or in one instance according to-eymessesdumped into the pond

adjacent to the Karni Industrial site.

546Videos on file; Interview HQI023.

"The Times of Israel, f@dIDF shoots, kills Palestinian \
NYT, APlan to Storm Fenc €27 6rilt2¢18)Bl oody Preview in Gazabo
548 Interview NFI1020
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440. Theincendiary kites began already on gexond Friday of the GMRith balloons

following later.Thoseinvolved formed themselves inéites and balloonsunit¢ e . g. 6 Sons
of Z oandciaiméd)to be unaffiliated with any organisatidhThe presence of these

units at the various sites dropped off during the summer months, but from information
availableto the Commission, appeared &main active outside protest sites and times.

441. The Commission found conflicting information regarding whether these units were
directed or controlled by the HNC. According to one HNC member, the units acted separately
from the GMR, and the HNC had no coto influence over their activitie$® A Kites and
Balloons Unit Facebook page mentioned the GMR only on a few occasions in 2018. A
member of one unit told the Commissitiweverthat the HNC supported them with money

and even tells them when to fly kitand when not, and how matty.

442. The Commi ssion found that these unitsd actiyv
encouraged by the HNC. While members of armed groups appeared to be involved at times,

the Commission did not find that armed groups initiatedigcted these activities during

the times and sites of GMR demonstrations.

ISF response

443. The ISF also adjusted its tactics. Berms were raised and fortified, increasing their

height to give a better vantage point and to avoid bullets ricocheting off tteP¥éfhe ISF

installed covers at t he tTheybegantodrbpetearsgasioper sdé nest s
demonstrators near the tented camps by drone, so that it would blow eastwards into the

crowd®*The | SF6s ot her r esp @arenmisedtiveammhbnitionpr ot est or s
tear gas fired from rifles and military vehiclesd rubber bullets.

Deaths and injuries
1 12 April 2018 killing of Abdullah ABhubhri (28), Khan Younis

At approximately 5.30 p.mro12 April the ISF shot Abdullah AiShuhri in the chestvith

live ammunition. A28yearold resident of Zurab neighborhodd Khan Younis District
Abdullah was standing approximately 100 m from the separation fence when he.\dgs hit
wasseeking shelteérom the shootindpehind a tree with iend andwas shouting to the ISF
sol di er s Al wiHitinthe ight bide ofkh chestiand died at hospital after
resuscitatiorattemptdailed.
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549Kite and Balloon Unit Facebook page, post from 6 July; A speech by Majida Salitifehef the
martyr Mohammad Al Zouari
https://www.facebook.com/abnaa.zouari/videos/2322756137741045/?t=80

Kite and Balloon Unit Facebook page, post from 6 July,
https://www.facebook.com/wishahm/videos/20516129583682t=16The unit was established in
April and named after the Tunisian engineer, Mohammad Al Zouari, who was a member of Al

Qassam Brigade and was allegedly targeted by Israel in
met hod of reshytainck, MHeéeanavwase omf his role in the 20114
supervised the use of Ababeel 1, an unmanned aircraft. They see themselves as implementing his

vision through a simplified mode of popular resistance.

550 Interview NMIO05

551 Interview WV004

2Ffiring from a higher vantage point meant the bull et 6s
earth.

553A | H @rgat Refurn march Continues: Person with disability and journalist killed in the Line of

IsraeliFireo, (07 May 201i89h, Ai WdtaeckehawEIhgdael i drones targ
journalists with tear gas canisters. o, (15 may 2018).
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The Commission has reasonable grounds to believe that he dgidseatn imminent threat
of death or serious injury to ISF soldiers when he was shot.

1 13 April 2018, killing of Islam Herzallah (28), Gaza city

Islam Herzallah was shot as he was throwing stones at the ISF approximately 15 meters from
the fenceThe bullet entered his waist areazdeating his organs and causing him to bleed to
death.Islamwas married and was the father of three, a vegetable salesman.

The Commissiofoundreasonable grounds to believe that he digpostan imminent threat
of death or serious injury to ISF soldievhen he was shot.

1 20 April 2018, killing of Sa'd Abu Taha (31), Khan Younis

On 20 April, at 6 p.m., ISF soldiers st®d'd Abu Taha, a 3jearold carpenterin the neck

A resident of Al Qarara town of Khan Younis Distridie was killed while standingith a
dozen demonstrators approximately I0@rom the separation fence at the Khuzaa protest
site.

The Commissiofioundreasonable grounds to believe that he did not represent an imminent
threat of death or serious injury to ISF soldiers when he was sh

T 27 April 2018, killing of Abed El Salam Bakr (32), Khan Younis

On 27 April, at 6 p.m., ISF soldiers shabed El Salam Bakm the abdomen with live
ammunition Abed wasa 32-yearold resident of Khan Younis District and father of two
children.He wasfilming with his mobile phone and standing among the crowd of protestors
at the moment he was shBaramedictransferrediimto hospita) but he bled to death before
arriving.

The Commissiofioundreasonable grounds to believe that he did not reprasentminent
threat of death or serious injury to ISF soldiers when he was shot.

1 27 April 2018, killing of Mohammad El Magay@1), Gaza city

Mohammad El Maqayid was shot with live ammunition in the head at approxima3ély 5

p.m Along with ahandfulof other demonstrators he had reportedly cut through the barbed
wire, which was 30 meters from the separation fernseme information indicates
Mohammad reached the separation fence. He was throwing stones at the ISF, located on the
berms 3040 meters awayT he | SF shot live ammunition and fired tear geshe group and
Mohammad washot deadwhile others werénjured

The Commissionhas reasonable grounds to believe tiahammaddid not represent an
imminent threat of death or serious injury to ISF srigliwhen he was shot

14 May 2018

444. Prior to the 14 May demonstrationssome people on social media called for
demonstrators to breach the separation fence on 14akidseach Israeli communitie$?

554Unofficial Great March of Return Facebook posts from 9 and 13 May 2018.
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The HNC were simultaneously clear that all demonstratativities including any crossing
into Israel,were to benonviolentand unarme&®

445. Meanwhile, Israeli authoritieallegedthat Hamas, under the cover of the civilian

demonstrations, was planning to breach @azafence, carry out terror attacks and

ifmssacreo | sraelis, and ofthafencetallcosts,warringst op a pos ¢
protesters that they were putting their own lives in peril.

i O MondayMay 14th, the Hamas terrorist organization plans to send armed terrorists,

among 250,000ivo |l en't rioters to swarm and breach | srael
Il srael i c thenBRuwaindd in@rsEnglish language vidédda mas pl ans to carry
out a massacre in Israel. The®|srael Defense Forc

On Monday May 14th,
the Hamas terrorist organization
plans to send armed terrorists,

among 250,000 violent rioters
to swarm and breach Israel’s border with Gaza
and enter Israeli communities.

Screenshot from IDFideo issued on May 13, 2018 (IDF video)

446. On the Israeli side of the fence, soldiers from 11 battalions, including from the Nahal
and Givati brigades, special forces, intelligegeghering units, Armoured Corps, snipers,
and drones were deployed to reimf@existing troops in the aré4.

447. On Monday 14 May, the Great March of Return demonstration was scheduled to

coincide with the opening of the U.S. Embassy in Jerusalem and the 70th anniversary of the

Nakba The demonstrations wwirlel iloanb.edl |Aend - efisTthiemaR eetdu r3n
40,000 people attended the demonstrations on 14 May, the highest number of demonstrators

since 30 Marcli®8
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5550n May 13, the official Facebook page of Great Return March postessage saying: Urgent
advice for [Border] Breach Day: Always remember that our marches aréislent and use only
nonviolent means. The returning [marchers] must enter [the Israeli territories] in large groups
numbering dozens, hundreds or even thodsaand surprise the [Israeli] soldiers by coming from
unexpected Spehisl €Tt i DAkanot o Storm Fence Gets Bloody Pr
April 2018).

%6Ti mes of 1srael
May 2018).

557IDF Chief of the General Staff Gen. Gadi Eizenkot held a situational assessment with Southern
CommandCommander MajGen. Eyal Zamir, Gaza Division Commander B&gn. Yehuda Fuchs

and other commanders regarding the armyds ongoing o
%8UN, fACycle of Violence in Gaza MulsEastBdlsop, Top Unit
Security Council while reporting 60 Demonstrators K

, A58 Palestinians saiidtliol,l dd4 incl uc

per
ed
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448. Prior to the demonstrations, at around 3 a.m., the ISF entered Gaza territory and used
bulldozers to level the grourat the demonstration sites East of Jabalia, East of Gaza City,
East of AlBureij camp, East oKhuzaa, South East of Khan Younis, and East of R&fah.

449. At all sites, large crowds of unarmed demonstrators congregated around the tents and
in the open space tvecenJakkar Roa@nd the separation fence.

450. 14 May was marked by an increase in violence by the ISF and demonstrators. Many
primarily young and middlaged men slung or threw stones, shouted slogans and burned
tyres, which created a wall of smoke. Sommdastrators cut or pulled away the barbed wire

coils or approached the separation fence. In the afternoon, two demonstrators from EIl Bureij
crossed the separation fence and set fire to an empty ISF berm. The ISF shot them as they
ran back to the Gaza sidéthe fence, killing one and injuring another in the leg

451. The ISF released pictures of grenades and other improvised explosives that it claimed
had been thrown or launched by slingshot across the separation fence attgvige the
Commission sawideo ofdemonstrators slinging and throwing stones and empty tear gas
canisters, it could not confirm that demonstrators threw or launched explosive devices
towards ISF soldierduring the protestsThe ISF also described being shot at (see also the
incident description from the ABhuhada cemetery below¥! In the course of its
investigation, the Commission sought information from the IDF regarding alleged shooting
incidents but did not receive a respofsee Annex with correspondence)

452. Throughout the day]sraeli forces responded to the demonstrations with live
ammunition and tear gas.

Deaths and injuries

453. In total, Israeli security forces shot at least 1,162 people with live ammunition; some
141 were wounded by bullet fragmentation or shrapnatking thefi h i g h edaytdeathn e
tol |l isni nGcaez alosr ael 6s 2014 military operation in G

454. The ISF shot and killed seven children on 14 May: one girl: Wisal Khalil (14); and

six boys: I1zzedine Samak (13); Saidkdleir (15); AhmadaS ha déar (Matar)(16); Tal al
Saadi Abu Salah (16); and Ibrahimazdrqga (17)see also section on childjefive of them,

including Wisal, were killed by live ammunition fired by ISF snipaitheir heads and necks,

and the two remaining boys were killed by live ammuanitfired by ISF snipers into their
abdomens.

559Confidential source.

%ynet, fAlI DF faces third straight week of Gaza border g
fiGazaswarmedsra e lbdyderfencelastn i g, (29 September 2018).
%1The Times of Israel, AlDF says it thwarted 8 Hamas gLl

(14 May 2018).

562QCHA, Protection of Civiliang Reporting Period: 8 21 May 201824 May 2018).
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Total injuries during the demonstrations in Gaza, 14 May 2018
injuries by type of weapon

. Gas canister
. Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

455. The ISF also killed a paramedic, Musa Abu Hasaneen, with a shot to th¢se®est
section onmedical personneland injured 15healthworkersfrom the Palestinian Civil
Defence and Palestinian Red Crescarti&y (PRCS) field medical tearffs.

456. On the Israeli side, one soldier was lightly wounded, reportedly by a%ftone.

457. According to one medical organisation providing first aid to demonstrators, they
treated more than 3000 people in three héfirs.

Demonstratia sites at Gaza City

458. Inthe lead up to 14 May, three additional demonstration sites were set up east of Gaza
City 1 one to the north, near Karni Crossing, and another to the south, in an open field.

459. Later that day, as crowds of demonstrators congregatdd dents and in the land
betweenJakkar Roadapproximately 200 people, primarily young and midated men
shouted, chanted slogans and slowly approached the fence amid heavy®mb&g were
not armed. They occasionally slung stones and periodimailyght tyres to the front to burn.

563\World Health Organizai on, Gazads health sector struggles to cop
casualties amid pervasive shortages, 5 June 2018.

564QCHA, Protection of Civiliang Reporting Period: 8 21 May 2018, (24 May 2018); Times of

Il srael , ACI as hisraelbe dept akleang oGadJ® embassy inauguratior
565 Interview MBI0O0S.

566Video on the file.
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Shots fired by the ISF rgrout every few minutes, causing the crowd to crouch or lay behind
sand hills. The scene was chadfic.

460. TheCommissionconsi ders that the following cases wer
responsed the demonstrations at Gaza City on 14 May.

1 10.30 a.m., killing ofrasser Habeeb (24)

YasseHabeeb was a 2dearold from Gaza CityThe ISF shohim in the neck around 10.30
a.m.According he Commi s s i o,héwas approximatety iL0§feoin theofence.
He had been throwing stones at the ISF and burning tyres. He died on 25 May 2018.

The Commission finds that Yasser did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Mid-morning,killing of Husein AbtAweida (41)

The ISF shot 44ear old Husein Abu Aweida, a food and beverage seller, in the back.
According to eyewitnesses he was approximatelyrh3fbm the separation fence when he
was shot. A surgeon told the media that his spine had been severtiaindgmentation

had caused damage to his liver and lungs. He survived for several days, finally succumbing
to his injuries on 26 May 2018.

The Commission finds that Husein did not pose an imminent threat of death or serious injury
to ISF soldiers whehe was shot.

1 1130 am.kilingof Al adéa Khteeb (27)

Al abéa Kht eyeaboldrans AtSajaiyd, Eastern Gaza City. He was among a group

of young women and men who cut through the barbed woits and approached the

separation fence shoutifg Al | Aakhkua r ( Go d ThedSF gesperaldd )witholive
ammunition, shooting Alab6éa in the head. He was pr

The Commi ssion finds that Aladéa did not pose an |
to ISF soldiers when heas shot.

1 12 p.mkilling of Taher Mahdi (24)
Taher Madhi was a 2gearold from Al-Shati Refugee Camp. The ISF shot him in the torso
at approximately 12 p.m. when he was roughly 80Bom the separation fence. Mahdi had
been walking away from the fenontards the Camp of Return when he was shot. He died

of lacerations to his internal organs.

The Commission finds that Taher did not pose a threat of imminent death or serious injury
to ISF soldiers when he was shot.

1 12.30 p.m. Schoolboy (16), shot in thg,lled to amputation

ISF soldiers shot the boy in the legaatproximately 12.30 p.nHe was standing in a crowd
of people approximately 8® from the separation fence. Three days prior, on 11 May and at

567V/ideos on the file.
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the same site, he had been pulling on the barlxed According to the boy, the ISF targeted
him because they recognised Hiom his previous activities/ideo of the incidenthowever,
suggests that a man near him,mgmgly exhorting the crowd, may have bethe intended
target®c®

Owing to the severtof his injury and subsequent infection, doctors were forced to ateput
his left leg on three different occasions. The last amputation was six centimeters above his
left knee.

The Commission finds that he did not pose an imminent threat of deathaurssiajury to
ISF soldiers when he was shot.

1 12.30 p.m. Carpenter (58), shot in the leg, led to amputation

At approximately 12.30 p.m., the ISF shot aysfrold carpenter in the leg at the Malaka
demonstration site when he was standing unarmed, 300mttieseparation fence. He was
hit with a single shot. As a result of his injuries, his leg had to be amputated below the knee.

The Commission finds that he did not pose an imminent threat of death or serious injury to
ISF soldiers when he was shot.

1 Graphic designer (26), shot in the abdomen

The ISF shot a 2gearold graphic designer from Gaza City when he was approximately 150

m from the separation fence. He was with a group of demonstrators who had been pinned
down by heavy ISF gunfire. The ISF shothin the abdomen as soon as he stood up. As a
result of his injuries, he will not be able to have children.

The Commission does not consider that he posed an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 3 p.m, killing of Mihmoud Jundya (20)

Mahmoud Jundya was a 3@arold journalism student from Gaza City. The ISF shot him
in the leg when he was filming the demonstrations on his mobile phorm, f&@m the
separation fenc&Vhen gunfire broke out he crouched down behindaath mound. ThESF
shot him in the back as he |&y there, seeking coveHe died at hospital.

The Commission finds that Mahmoud did not pose an imminent threat to life or serious injury
to ISF soldiers when he was shot.

1 3 p.m, killing of Mahmoudl Gharabli (16)

Mahmoud Al Gharabli was a earold from Al Shoja'yaa. The ISF shot him in the head

as hewasapproachng the separation fence. Visibility was poor and according to those with
him at the time, the soldiers were not visible from his pmsitThe ISF began shooting
towards burning tyres close to Mahmoud, striking other demonstrators in the legs and
Mahmoud in the head.

568 See section on legal assessment of the rules of engagement and the demonstrations. It is possible

that the | SF coenysiidnecrietde rtéh ea nnda nt hae 6bkoy unknowi ngly ste,
bull et. I f true it serves as another example of the g
status as well as firing live weapons into a crowd of civilians. Video of the incidems foart of the

Commi ssionds vi dww.olchr arg/doibpipiotiessepart See
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The bullet caused multiple skull fractures, cerebral hemorrhage and brain lacerations. After
surviving for several weeks ia coma, he died on 4 July.

The Commission finds that Mahmoud did not pose an imminent threat to life or serious injury
to ISF soldiers when he was shot.

461. According to a foreign journalist who covered the events in Gaza City that day:

What was notable wake numberof injured people. And the slow, methodical

shooting. Every few minutes é you would hear
see someone fall. And then another shot and another person fell. It went on for

hour sé

| saw a man who had been shotinthethat , | di dndét see it happen

immediate aftermath. He was covered in blood. | saw a man who had been shot

in the headé

There was a constant stream of bloody bodies being carried back towards the

ambulances. It was surreal and endless. It bexatmost normal, it was

happening so often. A shot, a person falling, people carrying the body away.

The number of wounded was astonishing. I cou
who were shot because it was so high. | have covered wars in Syria, Yemen,

Libya. | have never seen anything like this. The slow methodical shooting. It was

just shP8ckingé.

The ISF shot almost one person each minute in Gaza City on 14 May 2018

shooting was nearly continuous between 0930 - 1730
Deir Al-Balah
Khan Younis
North Gaza

Rafah

0.00 0.25 0.50 0.75
pesons shot per minute

Source: UN Commission of Inguiry
on the 2018 protests

North Gaza Demonstration Sites

569|nterview HQI023.
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462. On 14 May, demonstrations were held at Abu Safia, as well as east of $heiddda
cemetery, east of Beit Hanoun, on the Emessing and north of Beit Lahy?&

463. From a review of the interviews of withnesses who were present at the demonstrations
in North Gaza that day, as well as photographs and video footage from the day, the
Commission did not find any evidence that demontstsacarried firearms. However the
Commission investigated one attack on ISF positions which took place only a few hundred
meters soutkastof the AFShuhada cemetery, see below.

Abu Safia demonstration site
464. An international observer described the crowt$he protest siten the morning of
14 May:

The first | ayer was |ike a carnival, peopl e
felt like a music festival. As | kept going forward | began to hear gunshots. In the
layers closest to the fence the atmosphexe eompletely different??

465. He also described the scene-5% m from the separation fence:

The bullet fire was so extensive that things like the tyre fires that were meant to

be protective of the crowd, theerguys doing
was no opportunity for them to gather and light tyres. Groups of protestors were

pinned down by gunfire and if they got up they would be®%hot.

Deaths andnjuries ofdemonstrators

466. The Commissionconsiders that the following cases were emblematic bfe | SF 6 s
response to the demonstrations at Abu Safia on 14 May.

1 10.30 a.m. Accountancy student (23), shot in the leg, led to amputation

At approximately 10.30 a.m., the ISF shot ay2arold accountancy student in the leg as he
stood with friends at lest 200m from the separation fence, holding a flag.

Suddenly | felt myself flying a few metres. One exploding bullet hit my left leg. |
was standing imn areawith friends and where there was nothing going on and |
was only carrying a fla§”®

His leg wadater amputated.

The Commission finds that he did not posdéraminentthreat of death or serious injury to
ISF soldiers when he was shot.

1 12 p.m. Dr. Tarek Loubani, shot in the legs

50Interviews MBI013, TXI008; Maariv; * | - e bys Tl os D x@TOx X R yx Loshoxq Tty T

(15 May 2018).

57 nterview HQIO05.
572 |pid.

573 |nterview NFI017.
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Tarek Loubani is a Canadidalestinian physician. At approximately 12np, the ISF shot

him as he stood among a group of paramedics wearing his hospital utfiféttenwas shot

with one bullet that passed through both legs. Visibility was clear. There were no
demonstrators near the group of medics and there was no shootimgheolSF either
immediately before or after he was shot. In an interview to CBC Radio he stated:

It's unfortunatebecause we, as a medical team, always hope for and expect some

protection. We're not there politicallyVe just want to make sure that if pé®o

get into trouble, we're there to help themé
mar ked and | was shoté | don't feel I was ca
to the intentions of the sniper who shotfte.

The Commission finds that Dr. Loubani didtpose a imminentthreat of death or serious
injury to ISF soldiers when he was shot.

1 4 p.m., killing of Mohamad Najar (33)
Mohammad Najar was a 3§earold Naval Police Officer. The ISF killed him with a shot to
the chest. At the time he was shot, eswitting on a hill with his friend, around 50Cfrom
the separation fence at the demonstration site in Abu Safia. His friend heard two shots and
then saw Mohammadlying on the ground with his hands on his chest. Mohathdied
almost immediately.

The Canmission finds that Mohamad did not pose mimminentthreat of death or serious
injury to ISF soldiers when he was shot.

East of Beit Hanoun

Deaths and Injuries of Demonstrators

467. The Commi ssion considers that thesfoll owing ¢
response to the demonstrations east of Beit Hanoun on 14 May.

I 10.15 a.m., killing of Mohamax Abu Setta (25)

Mohammad Abu Settawas a 25yearold from Beit Hanoun. ISF soldiers killed him with a
shot to the chest at around 10.15 a.m. He died of hidesjtite same day.

Accordingto onesource Mohamnad had not been throwing stones or burning tyres and was
approximately 156n from the separation fence. Another eyewitness repontaeverthat

a few minutes prior to being shot, Mohamithadbeen closeto the fencing angbined other
youths in throwing stones at the ISk third witness indicated that this group had cut the
barbed wirecoils on the Gaza side of the fence and moved closer to the separation fence.
According to the same witness, Mohaatmwas approximately threenetresfrom the
separation fence when he was shot.

The Commissiongathered conflicting accounts eyewitnesses as to the exact distance
Mohammad was from the fence at the time tvaskilledi ranging from just a few to over

100 m The Commissiorconsideed that even if Mohammd had cut the barbed wire and
moved to a position three metres from the separation fence, he did not pose an imminent
threat of death or serious injury to the ISF at the time he was killed.

S%Medi um Corporation, fA3D printed tourniguet: Day 2 of
Loubani o, (14 May 2018).
S’’CBCRadiofiCanadi an shot in Gaza says he was o6clearly marl
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1 2.30 p.m., shootingf@ university student (22), led to amputation

ThelSF shot &2-yearold university student from northern Gaza in the right hip around 2.30
p.m. as he stood 100 m from the separation fence. He wore a Palestinian flag around his neck
and held another flagn his handsHe was standing alone when the ISF soldiers shot him.
The bullet entered his right hip and exited through his lower right leg. Due to the severity of
his injury doctors were forced to amputate his right leg ten centimetres below the hip.

The Commissionfinds that the student did not pose an imminent threat of death or serious
injury to the ISF when he was shot.

1 3 p.m, killing of Saadi Abu Sal§h6)

SaadiAbu Salah was a tgearold boy from Beit Hanoun. At around 2.30 p.m.reved
towardsthe fence with a group of approximately-80 young people, some of whom burned

tyres and waved Palestinian flags. Shortly after burning a tyre and rolling it towards the fence,
he came under fire, causing him to take shelter on the ground. Saadi anldettsein his

group then continued to throw stones at ISF soldiers. The ISF then shot Saadi in the abdomen.

The Commission finds th&aadi did not pose an imminent threat of death or serious injury
to the ISF when he was shot.

East of Al-Shuhada Cemetery

TheCommissiorinvestigated an incident that occurred during the demonstrations in the early
afternoon of 14 May that may have dmnheunted to nd
morning ofthat day hundreds of people gathered in the arég880 mfrom the fence at a

new demonstarion site easttbé Al-Shuhada cemetery. They chanted slogans, waved flags,
and slung and threw stones towards the ISF soldiers. Young mebuudrey tyres, creating

a thick cloud of smoke. They also tried to reach thebéd wire coils. Some of the
demonstrators approached the area up t@@Dm from the separation fend&cording to

a witness, at aproximately BD p.m., heavy and indiscriminate shooting started from the
ISF, targeting the young men approaching timedéeand also those who were on Jakkar road.
The Commission viewed a video in whiatperson in civilian clothes, metres away from a
sizeable group of demonstrators and cheered on by them, fired a rifle towards the Israeli side
of the separation fence atastance of between 50 and 70 m from the fence, amid the thick
smoke of the burning tyres. It is unclear whether he was part of a group of militants. Israeli
forces responded to the attack with tank and gunfire for about 40 minutes, killing 21 people,
including eight alleged members of armed groups, a paramedic and two chididn:
Mohammad Abu AKheir (15)andlbrahim Ahmad Ali Al Zarqa (17)

The Commission did not receive any reports of ISF soldiers being injured during this
incident

1 Approximately 130 p.m.killing of Said alKheir (15)

Said alKheirwas fromAl Shatee6 neighborhood in Gaza City. T
According to an eyewitness who accompanied Said that day, they had gone to the

demonstration near th&l-Shuhadaemetery, ast of Jabalia and thestood on a sand hill

hundreds of metres from the separation watching the demonstrations. Said was

approximately 500 m from the fence when he was last seen by the eyewitness. Visibility was

good because there were no tyres burning.

The eyewitness told the Commission titatpproximately 1.30 p.nthe ISF started shooting
at the demonstrators and peostartedfalling. The witness wahit in his right arm. When
he was evacuated he found Said already in the ambulance along witbratestl person.
Said had been shot in the neck.
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The Commission finds that Said did not pose an imminent threat of death or serious injury to

the ISF whenhewasshdto t he extent that Saidds death was r e
| HL 6 s pr i istiaction,| peoportiamndlity ahd precautions are implicateéor the

parties on both sides of the separation feft® same applies for all others killed in this

incident.

Approximately 130 p.mkilling of Ibrahim Al Zargah (17)

Ibrahim Al Zargd wasfrom Al Tufah neighbourhood. The ISF shot him in the head with
live ammunition near the ABhuhada emetery during the above incidenBullets were

being fired in quick succession and there were dozens of injuries in a matter of seconds.
When hit, Ibrahimvas300m from the separation fence with a group of protestors.

The Commission finds that Ibrahim did not pose an imminent threat of death or serious injury

to the ISF when he was shdto t he extent that I brahi més death
incident] HL6s principles of distinction,ifoproportional
the parties on both sides of the separation fence.

Demonstration site East of El Bureij Refugee Camp, 14 May 2018

468. People began arriving at the demonstration site fraurat 6 a.m. on 14 May. By
approximately 8.30 a.m., hundreds of men, women and children had gathered at the Camp of
Return. Young men burned tyres and threw stones at the ISF.

469. Within the next hour, ISF soldiers positioned behind the separation fencdiveeed
ammunition, rubber coated steel bullets and tear gas canisters towards demon&tfdters.
Commission did not find any indications of any demonstrator being armed at the El Bureij
demonstration site

Deaths andnjuries ofdemonstrators

470. Thefollowingc ases are embl ematic of the | SFés respor
of El Bureij refugee camp on 14 May.

1 Approximately 2 p.mkilling of Ahmed Al Odeini (36)

AhmedAl Odeini was a 3§/earold political and social activist from Deir Al Balah. The ISF

shot him at approximately 2 p.m. on 14 May as he stood 500 m from the separation

fence. Ahmed had joined a group of demonstrators that was throwing stones at the soldiers

and burning tyres. Shortly after the smoke dispersed and visibility improvedol8iers
positioned on sand banks on the | sraeld. side of
group.Ahmedhad not been holding anything in his hands before he was shot by the ISF. The

bullet entered his right buttock and exited through his lowdomten. He died on a hospital

operating table.

The Commission finds that Ahmed did not pose an imminent threat of death or serious injury
to ISF soldiers at the time that he was shot.

1 Approximately 2 p.mkilling of Talal Matar (16)
Talal Matarwas a 16yearold resident of El Nusseirat Refugee Camp. Basedhen

Commi ssi on 0 s ISk soldierssshoit inaih theoheadmetimearound2 p.m. on
14 May as he was standing on a sand hill approximatelyn860m the separation fence.

578 Interviews MBI004, HQI011, HQI042, HQI054.
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Talal stood alongdie other demonstrators to obseil®# soldiersand participate in the
protests ISF soldiers fired live ammunition and tear gas at the crowd gattiesgiwhile
drones dropped tear gas.

An eyewitnessold the Commissiorhiat Talal decided to stay on thi#l while he and others

retreated from ISF gunfire. The eyewitness could not find Talal when he returned to the hill
approximately five minutes |l ater. The following o
Shifa Hospital morgue. Talal had arrivedtta hospital with a gunshot wound to the head

and died before being admitted to the operating room.

The Commission finds that Talal did not pose an imminent threat of death or serious injury
to ISF soldiers at the time that he was shot.

1 Approximately 23 p.m., killing of Mokhtar Abu Khammash (23)

Mokhtar Abu Khammash was a 3®arold man from Al Eker area in Central Gaza.
According to an eyewitness, Mokhtanda friend cut through the separation fence with wire
cutters and crossed into a deserted argheisraeli side between 2 and 3 p.m. They carried

a wire cutter, kerosene and a lighter. Once on the Israeli side they set fire to an empty berm.
As they were on their way to another empty berm, they saw an ISF soldier approximately 30
m away. Accordingd the eye witness, Mokhtar and his companion were shot as they were
running back towards the Gaza side of the fence. The ISF soldier shot Mokhtar in the side of
the chest and his friend in the hip. Mokhtar was pronounced dead on arrival at the hospital.

The Commission finds that Mokhtar did not pose an imminent threat of death or serious
injury to ISF soldiers at the time that he was shot. The Commission finds that his conduct did
not meet the threshold direct participation in hostilitigs d u e k of belligerent rexus

and that his killing was therefore unlawful

1 3 p.m. Shooting of a volunteer journalist (25) in the thigh

The ISF shot a 2gearold volunteer journalist at approximately 3 p.Bue to the gunfire,

he was lying on the ground amontpege group of demonstrators approximately 150 m from

the separation fence. The ISF shot him once he stood up, shattering the bones in his right
thigh.

471. The Commission finds that the volunteer journalist did not pose an imminent threat
of death or seriougjury to ISF soldiers when he was shot.

Demonstration site at Khan Younis

472. In preparation for the large crowds expected to attend the demonstrations in Khan
Younis, the HNC established two additional sites: in Abasadaélidah located north of the
main Khuzaa protest site and a eday protest site east of Abu Reidah neighbourhood,
southeast of the main protest sité.

473. Thousands of demonstrators including men, women, children, elders and entire
families were gathered at the demonstration sites. atvaged by foot, bus, car, or bike from
nearby villages and neighbourhoo®me members of armed groupgre among the
participants but wereunarmed. Tents in all three sites in Khan Younis held events such as
dancing, bread baking, sports and cultural aitisi

5T nitially, these two additional sites were to remain post 14 May 2018, however they were closed
after that day and only the Khaa site remained.
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474. Hundreds of demonstrators got close to the barbedowitg burredtyres and thew
stones athe ISF. ISF fired live ammunition and tear gas canisters at the demonstrators. ISF
used drones to drop gas canisters on the protesters. Demonstratoggtedtto cross the
fence, and were repelled by ISF gunfire.

Deaths andnjuries ofdemonstrators

475. The Commissionc onsi der s t hat the following cases ar
response to the demonstrations at Khan Younis on 14 May.

1 12.30 p.mkilling of Jihad AFFaraa (29)

JihadAl-Faraa was a 29earold from Al-Qararah. The ISF soldiers shot him in the neck at
the Abasan aladidah protest site. His death was declared at hospital. He was shot after
standing for noon prayers in the courtyard of the Cafripeturn, about 300 meters from the
separation fence.

The Commission finds thdite did not present an imminent threat of death or injury to ISF
soldiers when he was shot.

I 12.30 p.mkilling of Ahmad Hamdan (27)

Ahmad Hamdan was a 3/éarold from atAmal neighbourhood in Khan Younis. Th8F

shot him multiple times in the chest and abdomen with live ammunition. Video footage of
him seconds before he was killed shows that he was standing among a crowd of protestors
with thick clouds of smoke around theme Mias pronounced dead on arrival at the hospital.

The Commission finds thate did not pose an imminent threat of death or serious injury to
the ISF when he was shot.

1 Approximately 1.30 p.nkilling of Ahmed AiShaer (15)

ISF soldiers shot Xyearold Ahmed Al-Shaer in the back of his head with live ammunition.
Ahmad was throwing tyres at the time.

The Commission finds that Ahmed did not pose an imminent threat of death or serious injury
to the ISF when he was shot.

1 12.30 p.m., Shooting of a taxi drivéX2)

The ISF shot @2-yearold taxi driver from the Khan Younis area in the legs at approximately
12:30 p.m.While approximately 50 m from the separation fence and taking cover from
gunfire,he hadpicked up a tear gas canister to throbetk at the ISHhen hit He had been
throwing stones at the ISF befdret The bullet passed through both legs. Although there
were many demonstrators at the site that day, the nearest petionwben he was shot
was approximately 3@0 m away.

The Commissiorfinds that he did not pose an imminent threat of death or serious injury to
ISF soldiers at the time he was shot.

1 2.302.45pm- killing of Mahmoud Abu Taima (23)
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Mahmoud Abu Taima was a 3&arold from Khan Younis. Between 2.30 and 2.45 p.m.,
the ISF shot m in the head with live ammunition. Mahmoud was approximately 150 m from
the separation fence when he was shot. He was declared dead on admission t&Hospital.

The Commission finds that Mahmoud did not present an imminent threat of death or injury
to ISFsoldiers when he was shot.

Demonstration site at Rafah

476. The demonstrations in Rafah on 14 Magre particularly large and inten$& In

addition to the usual activities, suchspeechesart performances and distribution of food,
some demonstrators also bad tyres near the fence to create a smoke screen; cut and pulled
the barbed wire in an attempt to reach the separation fence; and threw stones towards ISF
positions?80

477. The ISF deployeth largernumberghat previouslyincluding snipers and tank crews
In addition tolive ammunition the ISF also fired heavy amounts of tear gas at demonstrators
from vehiclemounted multiple launchers and released tear gas from diBnes.

Deaths andnjuries ofdemonstrators

478. The Commissionconsiders that the following cases @ e mbl emat i c of the |
response to the demonstrations at Rafah on 14 May

1 10.45 a.mkilling of Ali Khafajah(21)
479. Ali Khafajah was a university student from Tal-8ultan neighbourhood in Rafah.
ISF soldiers shot him in the head wlitte ammunition aound 10.45 a.mAli was talking on
his phone while standing in a crowd about 156rom the separation fence when he was
shot. The bullet caused severe brain lacerations and catastrophic bleeding. He died at hospital.

480. TheCommission has not found eviderindicating that Ali posed an imminent threat
of death or serious injury to ISF soldiers when he was shot.

f 11amk Il ing of Modébtassim Abu Lol (20)

Mo 6 t aAdbsliolimvas a 26yearold janitor from Rafah. ISF soldiers shot him in the head
with live ammuniion around 11 a.m. The bullet caused multiple skull fractures and severe

brain | aceration. Mobétassim died at the hospital
shot, he left his home for the demonstration site carrying a toolbox with-éemieg Dols.
Before the | SF killed him, Mobétassim had been i nj

in the demonstrations, including once with rubber bullet in the leg.

Despite thefencecutting tools, the Commissiodid not findt h a t Mob6tassim posed
imminent threat of death or serious injury to ISF soldiers when he was shot.

578 Medical report on file; Affidavit on file.
579Videos and photos on file.

580video on the file.

581Videos on file.
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481. Due to the large numbers of deaths and injuries, the HNC called for the
demonstrations to end eady 14 May®®? According to a journalist:

At 5 p.m. the entire perimeter area waseuated of demonstrators because the
hospitals were overwhelmed and overstretched. Field hospitals and journalists

wor king at the demonstration sites were tol

to tell people that it was enough and that they shgoltiome®?
Perspectivefrom Gaza Hospitals during 14 May demonstrations
619. Meanwhile, hospitals across the Gaza Strip were in chaos, as doctors and medical

professionals struggled to treat those wounded. According to doctors treating the injured, the
injuries resembled those that would typically be seen during &4tvar.

620. Accordingtoadoctoratone hospjtal fi[ Wi s a s | a°Ddsgitehaving hat day.

worked in a number of war zones over the course of his career, he told the Commission that

d t

0

hehadneee seen anything |ike the fAabsolutely horrifi

him, A e day started calmlybut at around 11 a.m. ot going One after the other,
ambulances began arriving 10 seconds after each other with one to four patiemnts. in ea
Casualty and triage were completely overwhel

There was one horr®fic injury after another.o

621. According to him, the injuries were particularly striking:

fiThese cases were very similar, massive open wounds awéelimbs, which means

skin and muscles weblown oufy bones smashed into a lot of pieoghereas in a

normal car accident a bone was broken int8 piecesand damage to blood vessel

which | eads to vascul ar Withhedandghed iojuriegshe | i mb
either you die from it or you survive. With limb injuries, the story is much more

complex. A lot of skin and underlying tissue has been blown out with the force of the

bullet, the bone has been smashed. It is like breaking a dtele &re areas where

the bone has been shattered. Big holes, damage to blood vegastalar injuries

and nerve injuries that are very difficult to repaiihat was the most poignant thing,

the number of extremely similar injuries.

622. Al Agsa Hospital incentral Gaza was similarly overwhelmed as patient after patient
was admitted with gunshot wountféOn being asked if any particular cases stood out for
him from that day, one international doctor told the Commisgion don 6t remember
patients or naen s . I mai nly remember a®*pl oody mass of

623. Describing the scenes that day, Dr. MohaarirAbu Mughaiseeb told Al Jazeera:

fil will never forget Monday, May 14. In the span of 24 hours, the local health
authorities recorded a total of 2,271 wowd including 1,359 people injured by live
ammunition... At 3 p.m. we started receiving the first wounded from the
demonstration. More than 300 arrived though the doors in less than four hours. | had

582|nterviews HQI023, HQI042.
583 Interview HQIO31.
584 Interview MBI0O1.
585 Interview TXI001.
586 Interview TXI001.
587 Interview MBIOO1.
588 Interview MBIOO1.
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never seen so many patients in my lifeindreds were King up to get into the
operating theatre; the corridors were full; everyone was crying, shouting and
bleeding.No matter how hard we worked, we could not cope with the huge number of
injured. It was too much. Gunshot after gunshot, our team worked fdro&6s
straight trying to save lives.. It brought back the memories of the 2014 war. But
really, nothing could have prepared us for what we saw on May 14. And what we are
still seeing todayr®®

624. Meanwhile, in Gaza City, Dr. Andy Ferguson, a British doatoo works for Medical
Aid for Palestinians (MAP) was at Gazabs | argest
what he witnessed:

fiOn Monday 14 May, despite 12 theatres working flat out throughout the afternoon
and evening, at 10 p.m. there were stil major orthopaedic cases waiting for
surgeryi most of those with gunshot wounds. By 8 a.m. the following morning, 40 of
these were still waiting, many in agony due to the unavailability of sufficient pain
medications. Even basic suppliegiauze, syrings, surgical gowng were running
out»°

625. Another doctor described the scenes at Al Shifa that day in vivid detail:

fiFor a civilian population anywhere in the wor[dhe number of patients was]
overwhelming. | have never withessed anything like that drstiade, even in Gaza
in 2014... We were expecting gunshot wounds but over nine hours, from midday to 9
p.m. it was like nothing we had seen bef¢igrom about 2 p.m. there was a solid
wall of noise from the sounds of the ambulances arriving, unloaditignps, each of
those was carrying five or six patients, the triage areas outside emergency department

set up was full é& Every square inch of the hos|
was quite overwhelming, patients were screaming in painandwé abn 6t of f er t hem
a decent analgesia. Despite effortsé to keep f

was pandemonium with an overflow of extremely
were understandably wanting their own family member to be treatedfiespriority

was patients with vascular injuries because they have about six hours before they will

either die or lose their limbs. Soon all 12 theatres were full and there were too many

patients for the surgeons to see too. Therefore in some cases theramyartations

because there wasnoét an alternative. Vascul ar
not enough surgeons to do the repaieg®..

626. A senior health official told the Commission
collapsed on 14 May. He comparedtheer den on Gazabs hospitals to t he

Most victims in 2014 were from bombings, aerial drones, F16s. In 2014, the situation
was clear, the injuries were simple, or deaths. Rarely did we have serious injuries.
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Nowadays the situationiscomplety di f f er ent . There was a bl oodba

the situation continued for even half an hour more the whole health system in Gaza

would have collapsedé | think the &% ent was muc
589A1 Jazeera, fAThe past si x mooflitOcteberi20l8)Gaza have been |

590 Medical Aid for Palestinians (MAP), Gaza Humanitarian Briefing (Autumn 2018).
591 Interview HQI060.
592 Interview HQI041.
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15 May - 11 October2018

627. Between mieMay and October, demonstrations were held each Friday at the five
main protest sites, and from August 2018 at a new, maritime demonstration site in Zikim, in
north Gaza. There were periods of relativeedealation, including during ongoing external
negotation efforts and religious holidays, for example, during the period between Nakba day
and the end of the month of Ramadan (18 M&yune)

628. In addition, from August 2018 onwards, severatsal | ed fAbaffl e squadso ol
di srupti on ushédthsooghoutehe GazeSttPRaritii ci pant sdé activitie
the separation fence at night included chanting slogans, shouting, and blowing whistles into

loudspeakers, burningyres, damaging the fence, launching homemade fireworks and

firecrackers Theintentionwasclearly to harass the ISF stationed on the Israeli side of the

separation fenc®* The Commission could not establish whether these groups were

organized odirectedby any politicalfaction or militant group. These activities occurred

outsice the demonstration times, at night.

629. At the demonstration sites meanwhile, demonstrators continued to sling and throw
stones, burn tyres, cut the barbed wire and approach the separation fence. The ISF continued
responding to protests with live ammunitiand tear gas. Over time the intensity increased
again, with more IIDs thrown and more damage to and breaching of the separation fence.
Demonstrators claimed that the increased intensity of their actions was in response to the
severity of the ISF use of foe against demonstrators. The IDF reported at least 15 attempts
by Palestinians to cross the separation fence, as well as 24 incidents involving incendiary
balloons and kites.

630. Israel claimed that it escalated its use of force in response to the adtitms o
demonstrators, particularly to the useiméendiarykites and balloons. Israeli authorities
attributed deployment use of such kites to Hamas, and launched a number of attacks targeted
at infrastructure it claimed to be associated with the laundfikies>®®

631. Also in response to the incendiary kites, Israel temporarily closed its crossings with

Gaza halting import of fuel and gas, and reduced the limit for fishing in the sea off the Strip.

The | sraeld. Mi ni ster of D e ffieAnss eldxsn gt weese t telde owni all3e
protests continue on the Gaza border, including the launching of incendiary balloons and

kites and the burning oyres near Israeli towns, the fuel and gas for the Gaza Strip will not

be rerm®wed. 0

632. Similarly, text messages weressh ed wi th the international C 0O mml
Coordination and Liaison Administration (CLA) confirming that the closures were in

response to incidents at the fence. A message to the international community from CLA in

July 2018 read:

fiThe fishing zoa has been reduced back to 6 nautical miles effective immediately. 2.
Export from the Gaza Strip has been frozen until further notice. 3. Import to the Gaza
Strip is approved only for medical supplies, drugs, food, gas and petroleum. There is
no import toGaza of construction materials. This is because over the past few weeks,
Hamas has sent hundreds of incendiary terror kites and balloons sparking fires which

593 Baffle is both tle name for a part of a gun and a verb meaning to confuse.
594 Confidential submission 30.

%Haaretz, fAFive Strikes in 24 Hours: Israel Targets Gz¢
Targetso, (24 June 20 InBendiaryRitesanddilocn® 6secti on above on 6
5%Thetheami ni st er of defense tweeted, @AOur policy is clear

answered with an immediate painful reaction. Hamas is responsible and Hamas will pay. Our
response to the kite terrorism will arrive soon, not whé&ndbnvenient for Hamas, but rather when it
serves us o0, httosd/twiltar.com/AvZgbotl Berman/gtatus/1051129236805865h472
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burnt hundreds of acres of agricultural land. Israel will no longer allow Hamas to
terrorize Isradi citizens by damaging their source of livelihodd.

1. Deathsand injuries

633. The Commi ssion considers that the following ¢
response to the demonstrations in differargas of the Gaza Strip that the Commission
investigatedduring the time period (Ma@ctober 2018)

1 8 June, killing olmad Abu Drabi20), North Gaza

Imad Abu Drabi was from Beit Lahia. He was shath@headwhile at the protest site in east
JabaliaAn eyewitness who was with Imad and other protestmiay told the Commission
that on Friday 8 June they arrived at around 1 p.m. at Abu Saf@aound 4.30 p.m., while
they were standing at a distance of approximately 100 meters from the barbezbigra
shot range out anidhad fll to the groundblood dripgng from his head A number of young
men carried Imad to an ambulance. He died at hospital.

The Commission finds that Imad did not pose an imminent threat of death or serious injury
to ISFsoldiersat the time he was shot.

1 22 June, killing oDsama Abu Khate(27), Khan Younis

ISF soldiers sha27-yearold Osama Abu Khatdsetween the chest and abdomen with live
ammunition during his participation in the protesgtie died at hospitalwo days laterThe
Commission analysed videos showing Osamaathdr protestors close to the barbed wire
coils, at around 7 p.m on June 22nd.one video, a single gunshot is heard and Osama is
thenseen lying on the ground while paramedics rush to him. Osama and other progdtors
been cuttinghe barbed wireoils when he was shot.

The Commission finds that he did not pose an imminent threat of death or serious injury to
ISF soldiers at the time he was shot.

1 29 June, killing oMohammad El Hamaydah (24), Rafah

Mohammad El Hamaydah was a policeman fa#8habuah Refugee Campt around 5.30

p.m. on 29 June, Mohammad and others started moved north, closer to the separation fence,
and the ISF started shooting. Mohammad fell to the ground. Video footage indicates that
Mohammad was shot while pulling the barbedenHe was transferred to hospitaving

beenhit by a bullet in his abdomen and another in his left thigh. He died from haemorrhagic
shock and abdominal organs lacerations.

The Commission finds that Mohammad did not pose an imminent threat of deatioas s
injury to ISF soldiers at the time he was shot.

T 13 July, killing ofAmjad Hamdonah (19), North Gaza
At 7 p.m. on 13 July, ISF soldiers shot with live ammunition Amjad HamdfahJabalia
in his right knee while he was protesting at the Abu Ssifeaand standing 5 from the
separation fenceHe suffered from bone fragmentation and vein damage result, Amjad
went through several surgical operations and remained in hospital until he was transferred to
Makassed Hospital in Jerusalem for abiweg weeks until he died on 7 September 2018.

The Commissiorfinds that Amjad did not pose an imminent threat of death or serious injury
to ISF soldiers at the time he was shot.

1 20 July, killing of Mohammad Badwd#p6), Gaza city
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On 20 July at 7 p.m., bphammad Badwan was among a crowd of men hurling stones at a
gap in thewhite walls at Karni crossing. ISF soldiers shot him in the chest, and he was
pronounced dead on arrival at the hospital.

The Commission finds that Mohammad did not pose an imminegdttbf death or serious
injury to ISF soldiers at the time he was shot.

1 27 July, killing of Ghazi Abu Mustafa (4%han Younis

On 27 July, ISF soldiers sh@thazi Abu Mustafa, father of six children and mechanic from
Khan Younis Districin the head withive ammunition.He had previously beeshot in the

left kneein June 2018while he was standingome500 meters from the separation fence
Since thafnjury he walkedon crutches. Ghazi wasith his crutches when he was hit on 27

July, sitting under amlive tree approximately 16R00 meters from the separation fence. He

was transferred to the Gaza European Hospital and declared dead 30 minutes after his
admission The Commission reviewed a video documenting the moment Ghazi was shot:
Another protestorsi seen rolling a tyrand thatprotestor is shot in the faoThe bullet
ricochets off the ground and hits Ghazi.

The Commissiorfinds that Ghazi did not represent an imminent threat of death or serious
injury to ISF soldiers?”

1 3 August killing of AhmadYaghi (26)GazaCity

At approximately 7.40 p.m., ISF soldiers shot Ahmad Yaghi in the chest as he was protesting
approximately 100 m from the fencehe bullet penetrated his chest and exited through his
back. Ahmad had on previous occasions been invaivbdrning tyres, throwing stones and
cutting the barbed wire coils.

The Commission has reasonable grounds to believe that Ahmad did not pose an imminent
threat of death or serious injury to ISF soldiers.

T 10August2018, killing of Ali atAloul (55), Ra&h

Ali al-Aloul was fromShaboura Refugee Camp and a father of seven childliesttended

the protests east of-8hawkah village, east of Rafah, on a weekly basis and often led the
afternoon prayerOn 10 August, ISKoldiersshot him with live ammunion to the chest
while he was proteistg 100 m from the separation fence. He was transferred to the European
Hospital and died from haemorrhagic shock and organ lacerations.

The Commission has reasonable grounds to believe that Mohammad did not regmmesent
imminent threat of death or serious injury to ISF sold&the time he was shot

1 18 September, killing of Mohammad Abu Naji (33), North Gaza

ISF soldiersshotMohammad Abu Najiresident of Beit Lahiayith live ammunitionin the
chestHe was marrid and a father of two childredt around 400 p.m, he went with his
colleages to the Erez crossing. Mohammad was sitting under an iron column, 300 m away
from the separation fence, in the corridor leadtogthe crossing.A sourcetold the
Commission thalhe heard a gunshot and then saw Mohammad, whosexasmeters away

from him, putting his hands on his chest, to stop bleeding emanating from his chest.
Mohammadwas transferred to the hospital where he died.

597 This case serves as anotherexampfe t he grave consequences of the
status, as well as firing live weapons into a crowd of civilians.
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The Commissionhas reasonable grounds to beé that Mohammad did not represent an
imminent threat of death or serious injury to ISF soldiers.

1 24 Septemberkilling of Mohammad Abu Sadiq (22), North Gaza

ISF soldiers shoMo ha mmad Abu Sadi q f rCityrduridglthe Zikinat e e 6
maritime proést siteMohammad was burning tyres and throwing stones at the soldiers. At
around5.50 pm, Mohammad and other protestors backed alwaytotear gas and stood

about 150 meters away from the separation fence. Moladmmas then hit in the back of his
headand fell on the groundroung men carried him, took him #m ambulance and from

there to the hospital where he died.

The Commission has reasonable grounds to believe that Mohammad did not represent an
imminent threat of death or serious injury to ISFigais.

1 28 September, killing of Mohammad Inshasi (18), Khaumi

On 28 September 2018, ISF soldiers shoy@&rold Mohammad Inshasi in the abdomen
during hisparticipationin the protests in Khuzaa. He was pronounced de#ittiBuropean

Hospital an har later.Mohammad was approximately 50 m away from the separation

fence when he was shot. He was chanting slogans and approaching the fence, among tens of
other protestors.

The Commissionhas reasonable grounds to believe that Mohammad did not nefpegse
imminent threat of death or serious injury to ISF soldiers.

12 October2018

634. About15,000 people attended the demonstrations of 12 October, marking the-twenty
ninth week ofdlemonstrationsand participated in activities at the teatslflying Palestinian

flags. At all five sites, a minority of demonstrators burned tyres close to the fence, threw
stones, flew incendiary kites and balloons andilmaughbarbed wire coils. Demonstrators
breached the separation fence east of Al Bureij, central &taipa andhe Malaka area, east

of Gaza City.

635. ThelSF claimed that demonstrators also planted explosive devices at the Téxece
Commission iewed some related videos, including of explosjdng did notfind them to
be during protest times or at protest sites.

Deaths andinjuries of demonstrators

636. Across all sites that day, Israeli forces used live ammunition, riduzed bullets
and tear gas, kiling sevemlemonstratorsAt least 136 others were wounded by live
ammunition, and another 50 by bullet fragmentation or shrapwelwere injured by rubber
bullets and another 5 by gas canister

n
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Total injuries during the demonstrations in Gaza, 12 October 2018
injuries by type of weapon

. Gas canister
. Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

Demonstration site East of El Bureij Refuge Camp, Central Gaza

637. At the demonstration site east of El Bureij Refugee Camp, betw868naad 515

p.m., a group of demonstrators made a hole in the separation fence. The ISF claimed that the
demonstrators detonated an IED at the fence, setting paet &rice on fire and enabling a
group of demonstrators to approach @R sniper post in Israeli territo?® The Commission

has not found information to suggest that demonstrators detonated an IED at the fence on 12
October 2018. However, multiple videaviewed by the Commission show demonstrators
cutting the security fence with what appear to be axes, machetes, and other tools. Numerous
demonstrators crossed into the Israeli side, with some also heading in the direction of the
sand berm8®® Approximately20 demonstrators climbed through the fence onto the Israeli
side near cement cubes and ISF positioned on berms. ISF responded with live fire, causing
most of the group to retreat back to Gaza territory.

638. The Commission considers that the following caseseareb | e mat i ¢ of the | SF
response to the demonstrations east of El Bureij Refugee Camp on 12 October.

T 525pmki I Il i ng of Ahmad Abu Nadéim (17)

Ah mad A b was ahseoidgithgroup of demonstratofsom the incident described above
who cut the separatiorehce. While most retreated to the Gaza eittee the ISF responded

8Tji mes of | srael, il DF kills three Gazans who blow hol
October2018).
599 Videos on fik.
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Ahmad from the Nuseirat refugee canmemained on the Israeli side with at least one other

demonstrator. Israeli forces allege that Ahmad approached an Israeli soldier with a knife, and

wasthenshot by Israeli forces at poibtank range®® Eyewitness accountsken by the

Commissionare contradictory. According to one, a group of armed Israeli soldiers

approached Ahmad, who was on the ground, unarmed; when he reached up to an Israeli

sold erds arm, the soldier s hafé¢malbwitmessmnowasi pl e ti mes
nearby was shan the leg. Another witness alleged that Ahmad was shot while he was

running awayYet arother witness told the Commission that Ahmad had his harskdrai

the air when an ISF soldier shot higausing him to fall downAccording tothis witness

two other soldiers appeared and shbmadmultiple times while he lay on the ground.

Given these different accounts, the Commission was unable to makkng frs to whether
Ahmed constituted an imminent threat to life or serious injury to Israeli forces when he was
shot.

639. Fol | owi n giliny,ldozend df demonstrators tried to breach the security fence
and the ISF responded with heavy gunfire, killihg following three Palestiniansand
injuring many others.

1 5.25p.m. killing of Ahmad El Taweel (22)

Ahmad El Taweel was a day labourer from El Nusseirat Refugee Camp. He had previously
been shot in the right leg on 30 March at the demonstration sitef&®ureij. He attended

the demonstration again on 12 October, with his/@drold nephew. The ISF killed him

with a shot to the chest. He died instantly.

The Commissiorfinds that Ahmad did not pose an imminent threat of death or serious injury
to ISFsoldiers at the time he was shot.

1 5.25 p.m. killing of Mohammad Ismail (29)

Mohanmmad Ismail was among those killed when the group crossed the separation fence and

were fired upon by the ISF while on the Israeli silecording to an eyewitness, he had run

back to the Gaza side of the fence when he was shot. He was killed about 50 m from the fence
as he lay on the ground among a group of people. He was lying down, the bullet entered his
back lower side and exited near his shoultkerdied the same day.

The Commissiorfinds that Mohaxmad did not pose an imminent threat of death or serious
injury to ISF soldiers at the time he was shot.

1 5.25p.m. killing of Abdullah EI Daghmah (25)

According to an eyewitness who crossed the separation fence with Abdullzd peshed

a tyre through the hole in the fence. Demonstrators set fire to tyres on the Israeli side, creating

thick black smoke. Abdullah was taking selfie photographs of himself on his telephone. The

witness lost sight of him and a few minutes later tie@aseries of gunshots. Immediately he

saw some men shouting fAmartyr! o and carrying Abc
According to another eyewitness, an Israeli soldier had ordered Abdullah to return to the

Gaza side of the fence and he had refusée Joldier then shot Abdullah as he turned

towards the fencébdullah was shot in the abdomen at approximate® 5.m. He was

pronounced dead at Al Agsa hosptial the same day.

600 Times of Israel, Gazan was killed at close range after rushing soldier with a knife, (12 October
2018).
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TheCommission finds thatlespite minor discrepancies in accounts of theémt, Abdullah
did not pose an imminent threat of death or serious injury to ISF soldiers at the time he was
shot.

640. In addition to the four demonstrators killed east oBAireij, three others were killed
east of Gaza city and east of Rafah southern Gagadh 12 OctoberThat day some 154
demonstrators were injured with live ammunition, including a number of children.

Demonstration site Abu Safia, North Gaza

641. In North Gaza, the demonstrations were held at the main site, the Abu Safia area, east
of Jabala. Eyewitnesses and video footage posted on the official website of the HNC show
scores of civilians walking calmly towards the demonstration site. Most people gathered
either in the tent area or stood or sat on high ground area around 700 meters from the
separation fence. A third group of demonstrators assenahdedr tothe separation fence.

On occasion, the smoke from burning tyres was so thick that the separation fence could not
be seen.

642. Numerous young Palestinians slung stones at ISF positionsslviishots. Some
managed to breach the barbed wio#ls and walked triumphantly but calmly through the
opening towards the main fence. The ISF used live fire and tear gas against the demonstrators.
A large group of young people managed to reach the raagef and one managed to climb

part of it.

Demonstration site Makala, Gaza City

643. At the demonstration site in Gaza City, the ISF shot and killed two people and injured
dozenswith live ammunition, among them four women and-ge@rold boy and two 14
yearold boys.

Deaths ofdemonstrators

644. The Commissionconsi der s t hat the following cases ar
response to the demonstrations in Malaka on 12 October.

1 5.50 p.m. killing of Afifi Mahmoud Afifi (18)
Afifi Mahmoud Afifi was an 18yearold resdent of Gaza City. The ISF shot him in tieest

while he was withdozens of young people near tharbed wire coilssome setting fire to
tyres, others throwing stones at Israeli soldiers. Together with a friend, Afifi walked towards

the barbed wirecoils. Around 6 p. m., Afifibds friend saw fi
Shortly thereafter, he heard another shot and saw Afifi falling down next to him. The
Commi ssionés investigation found that at the ti

midst of acrowd of protestors approximately 30 m from the separation fence. Smoke from
burning tyres was thick. On the stretcher, a bullet hole was visible in his upper chest.

The Commissiorfinds that Afifi did not pose an imminent threat of death or seriousyinjur
to thelSF at the moment he was shot.

Demonstration site Rafah

645. At the demonstration site in Rafah, 27 Palestinians were injured with shrapnel or live
ammunition among them two women and ay@arold boy. A videoreviewed by the
Commission showed a growgf young Palestinians sitting on a small earth hill near the
separation fence shouting, waving a Palestinian flag, surrounded by smoke from burning
tyres.Sizable numbers of peope seertlose to the separation fence. In another sequence,
demonstratorpulled away a section of barbed wire.
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Deaths andnjuries ofdemonstrators

646. The Commi ssion considers that the foll owing
response to théemonstrationg; Rafah on 12 October.

1 5.35 p.m. killing of Tamer Abu Armana (21)

Tamer Abu Armana was a 2§earold from Rafah. The ISF shot him in the neck with live
ammunition.Just before Tamer was shot, he was helping drag a burning old refrigerator that
was releasingdark smoke. Visibility around Tamer was not good due to the smoke.
Corroborated videof the moment after he wast shows him unconscious with blood all

over his head immediately after he is shot. Tamer was pronounced dead on arrival at hospital.

According to his medical report, the cause of death was complicatiacerbtions of neck
structures resulting in haemorrhagic shock, due to a bullet shot to his neck.

The Commission finds that Tamer did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Afternoon,njured Woman (36)

In the late afternoon, the ISF soldiers shot-&@&&rold woman in her right hand at the Rafah
protest site, while she was burning tyres with a group of men and women close to the fence.
At the time she was shot, heavy smoke was emanatingtiretyres. Thewoman told the
Commission that she burned tyres to protect men who were trying to cut the fence

The Commission finds that she did not pose an imminent threat of death or serious injury to
ISF soldiers when she was shot.

13 Octoberi 31 December2018

647. Thedemonstrationsontinued each Friday at the five demonstration sites throughout
2018, as well on other days at the Zikim beach site in North Gaza, during this third phase of
the demonstrationsee context section)

1 15 October, killing of Sadam Shta§28), North Gaza

Sadam Shlash from Jabalia camp, was shot and killed during the Maritime demonstrations in
North Gaza, near the Zikim aret. around 330 p.m. on 15 October, he went to the sea shore

of Beit Lahia, opposite of the Israeli military site£ikim, to participate in the protests. At
around 515 p.m., Sadam and other demonstrators were throwing stones at the soldiers from
the beach, while live bullets were fired at them. Sadam fell to the ground. Some of the young
men immediately carried himway. Sadam was bleeding from his upper right thigh and the
pelvic area, and he saidil&lp me, my injury is seriolis He was carried with the help of

some young men and a paramedic on stretchers to the ambulance where they transferred him
to the hospitalhere he died later that evening.

The Commission finds that Sadam did not pose an imminent threat of death or serious injury
to ISF soldiers when she was shot.
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VIl .

Protected Groups

Children

706. Between 30 March and 31 December 2018, the ISF killedndl@ren, of whom 34
were killed in the course of the Great March of Return demonstrations inffGaza.

707. 32 of these children were killed by live ammunition.addition, two children, 15
yearold Jamal Afana and 3$earold Ahmad Abu Habel died after beihg in the head with
gas canisters.

708. The youngest child who was killed during the demonstratidhsjad Yasser Sabri

Abu Abed wasfour years old. On 7 December, he died as a result of injuries caused by
fragmentation from live ammunition fired into a crowd of demonstrators approximately 250
m from the separation fence.

Total injuries to children during the demonstrations in Gaza
injuries by type of weapon, 30 March - 31 December 2018

. Gas canister
. Live ammunition

Rubber bullet

. Shrapne!

Source: UN Commission of Inquiry
on the 2018 protests

709. The Commission investigated the following emblematic cases of children killed
during the demonstrations:

1 Ibrahim Abu Shaar (17)

On 30 March, at approximately 3 p.m., the ISF shot Ibrahim in the back of the head as he
walked away from the barbed witeils towards the Camp of Return, south of the Red Tower
in Rafah. Ibrahim was approximately 7@00 m from the separation fence. Due to his large

601 |n total, 35 children died. One additional child, Azzam Hilal Oweida was killed on 27 April, from
a wound to the head. The Commission couldestéblish whether the wound was caused by a hit by
a tear gas canister; a blunt object such as a stone slung by another protestor; or by shrapnel. As a

result, it makes no finding.
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head wound Ibrahim died almost instantly. Prior to being shot, Ibrahim and his companion
had been throwing stes at ISF soldiers on the Israeli side of the fence. According to an
eyewitness, ISF soldiers had spoken to the boys in Arabic over a loudspeaker,sdyiag:
home, donoét IAtltkettimethathe wakl shotavisibility was good.

The Commissin finds that Ibrahim did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Ahmad Al Aayidi (17)

Also on 30 March, the ISF shot-}/@éarold Ahmad Al Aayidi in the head as he walked away
from the separation fence towarthe Camp of Return at the demonstration site east of El
Bureij in central GazaAccording to an eye witness, Ahmad and his friend arrived at the
demonstration site at approximately 12.30 p.m. Six Israeli soldiers were positioned on the
other side of thdence, as well as a military utility vehicle that was firing tear gas at
demonstrators. At one point, Ahmad and the witness stopped on Jdddrnext to the
ambulances and 300 m away from the separation fence. By aroditdpl., the withess

and Ahmadbegan to walk away from the fence towards the Camp of Return. The ISF then
shot Ahmad when he was 4800 m from the fenceAccording to the eye withess, Ahmad
was holding his hand and was shot while 1sihtence talking to hiihmad was evacuated

to Al Agsa, then Al Shifa Hospital, then 12 days later transferred to hospital in Ramallah. He
died of his injuries on 5 August.

The Commission finds that Ahmad did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Hussen Madi (13)

The following week, on 6 April, the ISF shot-¥8arold Hussein Madi in the abdomen at

the Malaka demonstration site east of Gaza City. According to an eyewitness, at
approximately 23 p.m., Hussein had crawled on his stomach up to theafoiarbed wire,

which had been cut. He had a rope with him, and he tied the rope onto the barbed wire, then
fled back behind a tree near the water reservoir. Although he was shot at while he ran, he was
not hit. He reportedly waited behind the tree foew fminutes, and when he came out, he
was shot immediately with a single bullet. According to testimony, there was no warning
before the shots came.

The Commission finds that Hussein did not pose an imminent threat of death or serious injury
to ISF soldies when he was shot.

1 AlaaEl zamli (15)

Also on 6 April, at approximately.80 p.m., the ISF shot 3earold Alaa Yihya Ismael El
Zamli from Al Shaboura camp in Rafah in the neck with live ammunition asdoel among
a crowd approximately 80 m from thepseation fence. According to an eyewitness, the ISF
used a laser sight to locate and target Alaa because of dense smoke and limited visibility.

The Commission finds that Alaa did not pose an imminent threat of death or serious injury
to ISF soldiers whehe was shot.

1 Mohammad Ayoub (14)

On 20 April, the ISF shot }earold Mohammad Ayoub from Jabalia Refugee Camp in the

head at the demonstration site east of Jabalia. Mohammad was at least 200 m from the
separation fence when the ISF shot him. Avidedofh a mmadés ki |l ling circul at e
media, leading the UN Special Coordinator for the Middle East Peace Process, Nickolay

Mladenov, and the European Union to call for the Israeli authorities to investigate the

shooting.
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In response, the ISF statecattiMohammad was killedhile trying todamage the security
fence; howeverit is clear from the video that he was far from the separation fence when he
was shotEven if Mohammad had been previously trying to damage the security fence, that
act alone wouldhot pose an imminent threat to life or serious injury to ISF soldiers.

The Commission finds that Mohammad did not pose an imminent threat of death or serious
injury to ISF soldiers when he was shot.

1 lzzedine Samak (13)

Izzedine Samalvas a 13yearold from El Bureij Refugee Camp. He died after the ISF shot

him in the abdomen on 14 May, around 10 a.m. According to an eye witness, Izzedine and
some friends had been throwing stones, including by sling, at a group of around ten ISF
soldiers 150 m away, ohé other side of the separation fence. Once they ran out of stones,
Izzedine and his companions went back towaaskar Roadnd filled a sack with more
stones from a quarry. On their way back to the demonstration area, they stopped to rest about
150 m fom the fence and 3040 m fromJakkar RoadThe ISF soldiers shot I1zzedine as he

sat on the sack with his back to the fence. 1zzedine slumped over and fell off the sack,
bleeding profusely. He was admitted to the hospital in a critical condition andlaliied)
emergency surgery.

The Commission finds that Izzedine didt pose an imminent threat of death or serious injury
to the ISF soldiers when he was shot.

1 Wisal SheikhKhalil (14)

Wisal SheikhKhalil was a 14yearold girl from Al Maghazi Refugee Camphe ISF shot

her in the head in the early afternoon of 14 May when she was approximately 100 m from
the separation fence. The gunshot entered the right side of her skull and exited from the left
side of her skull. She died instantly.

According to an eyeitness, Wisal had approached the separation fence several times. On
one occasion, she laid a Palestinian flag on the ground in front of the fence and knelt to pray
before hanging the flag on the fence. She carried on with this activity even though soldiers
told her to retreat over a loudspeaker and fired warning shots. On another occasion on the
same day, she approached the fence with wire cutters before retreating as a result of tear gas
and more warning shots from ISF soldiers.

Immediately before shewash ot , Wi s al had requested her compani
she wanted to cut the fence. Wisal and her companion had frequently approached the fence
together in the past, throwing stones at ISF soldiers and burning tyres.

On the day the ISF shot Wisahe was at the front of a group of approximately 100 young

people, mostly male, who were throwing stones at soldiers, taunting them with slogans and

burning tyres to obstruct their field of view. Before shooting Wisal in the head, the soldiers

had beenansi stently firing tear gas and | ive ammunit.
limbs in an effort to deter them from approaching the fence. Although the protesters would

retreat on occasion, they continued approaching the fence throughout the day.

The @mmission finds that Wisal didot pose an imminent threat of death or serious injury
to ISF soldiers at the time that she was shot.

710. On 14 May, the ISF also killed:

Said alKheir (15), gunshot to the head

Saadi Abu Salah (16), gunshot to the abdomen
Ibrahm al-Zarqa (17), gunshot to the head
Talal Matar (16), gunshot to the head
Mahmoudal-Gharabli(15), gunshot to the head

E R I ]
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711. The Commissioninvestigated each of these cases and found that none of these
children posed an imminent threat of death or injurysie soldiers when they were sliste
section on 14 May)

1 Bilal Ashram (17)

On 15 May, the ISF shot dykearold Bilal Ashramfrom El Nusseirat Refugee Camp twice

as he was running away from the separation fence towards the Camp of Return at the
demonstratin site east of El BureifAccording to an eyewitness, the first shot hit Bilal in the

leg, causing him to fall forward. As he struggled on the ground, ISF soldiers shot him a

second time in the chest. Bilal was pronounced dead on arrival at the hositab Being

shot, Bilal had been throwing stones at ISF soldiers. The ISF soldiers who shot Bilal were

positioned on berms overlooking the demonstration area. Bilal was easily visible as he was
running away from the separation fence.

The Commission fing that Bilal did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Haytham Jamal (14)

On 8 June, the ISF shot-¥4&arold Haytham Jamal in the abdomen at the demonstration site
in east Rafah. He was killed with a dimghot as he stood in a crowd watching the ISF fire
tear gas at another group of demonstrators.

The Commission finds that Haytham did not pose an imminent threat of death or serious
injury to ISF soldiers when he was shot.

I Yasser Abu Naja (11)

On 29 Jungthe ISF killed 1lyearold Yasser Abu Naja with a shot to the head in Khuzaa,
Khan Younis District at around® p.m.At the time of the shooting, he was hiding with his

two friends behind a damaged bin approximately 1800 m from the separation femand

70 m away fromdakkar RoadThe children had been chanting slogans at theA&tarding

to one source, visibility was clear. Forensic analysis conducted by the Commission suggests
that the victim was shot with one higklocity bullet from a near diance.

One source reported thsita s ser was shot during an Aattempt to
coilsb. The source cites photographs of a young boy
is not satisfied that the photographs are of Yasser AbNajd & his face cannot be

recognizable and the clothing worn by the child do not match the ones seen on his

resuscitation tableDther eyewitnesses interviewed by the Commission mentioned that the

child was hiding with his friends behind an old bin and notgtteng to cut the fence.

The Commission finds that even if Yasser had been causing damage to the barledswire
that would not have in itself posed an imminent threat of death or serious injury to the ISF at
the time that he was shot.

1 Othman Hilles (4)

On 13 July, the ISF killed }gearo | d Ot hman Hi Il Il es from Shujadiya wi
as he attempted to climb the separation fence at the Malaka demonstration east of Gaza City.

A video of the incident showed a group of girls and one othemasyng Palestinian flags.

No one visible in the video is slinging rocks or burning tyres, indeed no one is holding
anything apart from the flags. Visibility was generally good, although with some smoke on
occasion. Othman was unarmed and not carrying angythle was clearly visible in a white

shirt and had been walking back and forth in front of the fence, touching it on occasion. At
one point, he took a step up onto the fence. When he took a second step up, he was shot in
the chest and fell back off therfce He died shortly thereafter in hospital.
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The Commission finds that Othman did not pose an imminent threat of death or serious injury

to ISF soldiers when he was shot. The Israeli Military Attorney General (MAG) ordered a

criminal investigatoninto© h manés death in |ight of an apparent
of Engagemenrfi?? The Commission asked for, bdid notreceive an answer regarding the

outcome of the investigation.

1 Majdi al-Satari (11)

Majdi al-Satari was an t$earold child from AFShabourah Refugee Camp, southern Gaza
Strip. On 27 July, he was shot in the head by live ammunition by an ISF sharpshooter while
attending the protest east of$thawkah village, east of Rafah.

Majdi died ofsevere brain laceratiomghile he was in the ambance that transferred him to
hospital According to one witness, it was the first time Majdi participated in the
demonstrations.

On the evening that Majdi was shot, thousands took part in the protests. On the Israeli side

of the security fence there wesmall sand berms on which ISF soldiers were posted and a

number of military vehicles. On the Palestinian side there were young men setting tyres on

fire and throwing stones, some of them were close to the fAncerding to one eyewitness,

at approximatly 6.30 p.m., young men approached the fence, and began cutting part of it

and pulling it away. The ISF started shootiAgource said that there were two sniper shots,

one hit the |l eg of one of the persohea. cutting th
Majdi was shot while standing and observing these events about 100 m away from the

security fence.

The Commission finds that Majdi did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

T Mo 6 nHams(16)

On 27July,Mo 6 mi n , aHl&yearold resident ofRafah,went to the protest site with

some relatives. Some demonstrators approached the fence, burning tyres and throwing stones
andaccording to one source, cutting and pulling the fence. On the Israelir@d&R were

stationed near the communications tower and one or two army utility vehicles were visible

near the separation fence. At approximateB05.m., the ISF began firing live ammunition

at this group of protestors, as they approached the fenaeaneln moved away. Mo 6 mi n
standing amongst this group.

According to one eyewitnessyio 6 mi n stayed in hi s position hol
flagAccor di ng t o ot hvaswithsaonunmber efsypungvmed caiting the

barbed wire coils and burning 8s8. The ISF opened fire towards the men and boys and

Modmin fell The 1 B& g withtivedhominitionnin the upper part of

the chest near his right shoulder. He died the following day,lefEnorrhaging and damage

to internal organs dhe chest.

The Commi ssion has not been able to determine wh
place, holding a Palestinian flag, or cutting the barbed edils at the time he was shot.

Howevereven i f Modmin had been mrhewdsishotgthisabte bar bed w
in itself would not have entailed that Modmin pos:s
ISF at that time.

The Commission finds thd o 6 nalid not pose an imminent threat of death or serious injury
to ISF soldiers when he wahot.
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1 Muath Souri (15)

Muath Souri was a tgearold from El Nuseirat Refugee Camp. In the early evening of 3
August, ISF fired live ammunition towards demonstrators who had congregatdah at
Husniya hill, approximately 300 m south of the main demornstratite east of El Bureij.
According to an eyewitness, demonstrators had cut the barbed wire coils and moved several
metres towards the separation fence. An Israeli armoured vehicle arrived and fired shots at
them. At around .25 p.m. the eyewitness sawulsth lying injured on the ground at the foot

of the hill, approximately 30 m from the separation fence. The witness evacuated him along
with others. Muath had been shot in the lower abdomen with live ammunition. He was taken
to Al Agsa Hospital and diedf dis injuries on 4 August.

The Commission has not been able to determine whether Muaaz was involved with efforts to
cut the barbed wire coils. Even sbgtCommission does not find that Muaath posed an
imminent threat of death or serious injury to the E& the moment he was shot.

1 Subaib Abu Kashef (16)

The ISF shot 1&earold Suhaib Abu Kashein the neck with live ammunition at the
demonstrations site in Khan Younis on 3 Augwstere he had crossed the barbed wire
together with other youths. He waslng stones at the ISF from a distance of approximately

20 m from the separation fence. The ISF opened heavy fire on the group, striking Suhayb.
Suhaib was transferred to-Ahli hospital in Hebron where he remained for two weeks. He
returned to Gaza andas admitted to the intensive care unit at the European hospital, but
was pronounced dead on 15 September.

The Commission finds that Suhaib did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Bilal Khafaja (16)

At around 5 p.m. on 7 September, at the demonstration site east of Rafah, the ISF shot 16
yearold Bilal Khafaja in the chest as he was approximately 300 m from the separation fence,
walking towards it. He died from his injuries the same day.

According to & eyewitness, there was a heavy presence of ISF on the Israeli side of the fence
on the afternoon that Bilal was shétgroup of protestors had been burning tyres, throwing
rocks and launching incendiary kites near the fence, which started a fire inFan IS
communication tower. ISF vehicles responded by firing live ammunition and tear gas towards
the demonstrators. Photographs show heavy smoke fire and tear gas that afternoon.

While the demonstrations were certainly chaotic and threatening on the afterh@on
September, the Commission does not find that Bilal posed an imminent threat of death or
serious injury to ISF soldiers when he was shot.

1 Ahmad Abu Tyoor (16)

On 7 September, ISF soldiers shotyEarold Ahmad Abu Tyoor in the thigh as danced

a traditional Palestinian dance alone with his hands in the air, arouié 10 from the
separation fence. The bullet severed his femoral artery and he died of his wounds the
following day.

Accordingto an eyewitness, Ahmad was wktown to the ISF soldiersince he regularly
attended the demonstrations and burned tyres. According to theegaminess, prior to
dancing in front of them, Ahmad had thrown stones at the ISF, although none had reached
the ISF position.

The Commission finds that Ahmalitl not ppse an imminent threat of death or serious injury
to ISF at the time he was shot.
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In September, the Israeli authorities stated that an investigation into the killings of Bilal and
Ahmad would be conductddee the below section on accountability)

1 Mohamnad Hoom (14)

On 28 September, ISF soldiers sbhammad Hooma 14yearold boy from El Bureij
camp in the side of his chest as he was running away from the separation fence. The bullet
impacted his heart and he died on the way to the hospital.

According to an eyewitness, Mohammad had earlier joined a large group of demonstrators
that was trying to rescue a smaller group of demonstrators pinned down by heavy ISF gunfire
about ten metres from the separation fence near Wadi Abu Qatroon. ISF soldiersfiopened

on Mohammadds group as it approached the fence. /

gun also came towards Mohammadés group and

began

addition, approximately ten | SF smsigngprs position

Mohammad and others began to run away from the fence in an attempt to escape the heavy
ISF gunfire.

Mohammad was approximately 250 m from the fence, fleeing towkaidsar Roadwhen
ISF soldiers shot him. Mohammad had been carrying a bag «f sdwh the ISF shot him.

The Commission finds that Mohammad did not pose an imminent threat of death or serious
injury to ISF soldiers when he was shot.

1 Nasser Mosabeh (11)

On 28 September at approximately 5 p.m., the ISF shgtatold Nasser Mosabel ithe
back of the head with live ammunition at the demonstration site in Khan Younis. Nasser was
transferred to the Gaza European Hospital where he was declared dead.

On that day, Nasser had been helping his two volunteer paramedic sisters treating injure
people at the protest site towardiskkar RoadHe would bring saline water bottles to
paramedics and would keep his distance to 150 m from the fence. Protestors burned tyres
approximately 76100 m from the fence impairing visibility for the ISF soldiéféhen the

victim was shot, he was under a tree, 250 m from the fencelaklkar RoadISF soldiers

fired two gunshots and the child was found lying on the ground seconds after the gunshots
were heard. Nasser was lying three meters away from anothedimamn. The bullet entered

the right side of his head behind his ear and parts of his skull and brain were found close to
his body. The Commi ssion analysed video and
at the back left side of his head as he wesosinded by paramedics attempting resuscitation.

The Commission finds that Nasser did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

I Fares Sirsawi (13)

Fares Sirsawi was a d#&arold resident of Gaza City. He wahot in the chest on 5 October
while at the demonstration in the east of Gaza City. The Commission found that the boy was
with other youth bringing tyres to the fence. While dragging a tyre to a point approximately
10 meters from the fence he was hithwét single bullet in the upper chest. He died from a
severe haemorrhage the same day at thehifa hospital.

The Commission finds that Fares did not pose an imminent threat of death or serious injury
to ISF soldiers when he was shot.

1 Mohammad JahjoutLf)

On 21 December, 1gearold Mohammad was standing in a large group of demonstrators
between 100 and 300 m from the barbed wés at the protest site in Gaza Ci@®ther
demonstrators were throwing stones. The ISF launched tear gas canisters thweards
demonstrators and occasionally shot at them. At approximately 4 p.m., the ISF shot
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% of injurcd

Mohammad in the back while he was standing 150 m from the fence and 80 m from the group
throwing stones

The Commission finds that Mohammad did not pose an imminegdttbf death or serious
injury to ISF soldiers when he was shot.

712. The Commissionfound that Israeli security forces used lethal force against children
who did not pose an imminent threat of death or serious injury to its soldiers. Four of the

Children were nearly 25% of those injured during the demonstrations
injuries aggregated monthly, 30 March - 31 December 2018
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Source: UN Commission of Inquiry
on the 2018 Gaza profests

children wereshot as they walked or ran away from the fence.

713. Several children were recognizable as such when they were shot. The Commission

finds reasonable grounds to believe that Israeli snipers shot them intentionally, knowing that
they were children.

Medical personnel

714. TheOccupied Palestinian Territory is one of the most dangerous places in the world
for healthcare workef83According toWHO, between 30 March and 31 December, the ISF
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603 Médecins du Monde, Violen@gainst Healthcare in Gaza 2018, page 10, citing Safeguarding
Health inConflict Coalition, Violenceon theFrontline: Attackson Health Care in 2017, IntraHealth
International, Johns Hopkins Bloomberg School of Public Health, 2018. During the 2014 conflict
with Israel, 23 healthcare workers were killed and 78 injured. 45 ambulances were damaged or

destroyed: WHO, Right tblealth:CrossingBarriers to Access health in tlizcupied Palestinian
Territory 20142015, 2016
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killed three health workers and injured 560 in 357 recorded incidents tlgaeatth staff and
facilities 5% WHO data also shows that 84 ambulances and five other health vehicles were
damaged, as well as three health facilitfés.

715. On average over the course of the demonstrations, ISF forces have injured more than
two healthcare wders per day and damaged nearly eleven ambulances and health care
vehicles per month.

Total injuries to health workers during the demonstrations in Gaza
injuries by type of weapon, 30 March - 31 December 2018

Source: UN Commission of Inquiry
on the 2018 protests

716. A study conducted byédecins du MondéMdM) indicates at the very least a
disregard for the protection tealthworkers workers in Gaza. 95 per cent of healthcare
workers interviewedoy MdM who had been working at the demonstrations between 30
March and 15 May felt they had been working in a wholly unsafe envirorfifi@tper cent

of health workers intervieweddy MdM who were at the demonstration sites between 30
March and 15 May indicated that they had been the direct victim of an attack during-this ten
week period; 93 per cent had either been a direct or indirect victim or witness to an attack on
other healthcare workef&’ Although many healthcare workers were imjgiwithin 100 m

of the fence, at least four were injured 700 m from the f&%ice.

604UN Health Cluster, Situation Report,-B1 December 2018

605 UN Health Cluster, Situation Report,-B1 December 2018

606 Médecins du Monde, Violence Against Hibahre in Gaza 2018une 2018page 14

607 Médecins du Monde, Violence Against Healthcare in Gaza 2t 2018page 14

608 Médecins du Monde, Violence Against Healthcare in Gaza 2018, June 2018, page 15
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717. The Commission interviewed several healthcare workers who witnessed the killing of
paramedics or were injured themselves by live ammunition, tear gas canisters and bullet
fragmentation during the demonstrations between 30 March and 31 Dec¥®Mmbbey
repeatedly expressed their incomprehension at being injured in the course of thefftuties.

718. The Commission interviewed witnesses to the killings of three cleaahkedhealth
workers

1 Musa Abu Hassainen (35)

Musa Abu Hassainewas a 35yearold Civil Defense paramedic. ISF soldiers killed him
with a shot to the chest at approximately 1 p.m. on 14 May while he was wearing a high
visibility Civil Defense vest. Shortly before he wabot, he had been treating injured
demonstrators north of thd -Shuhada cemeterpehind the sewage treatment plant east of
Jabalia town. He was approximately 2500 m from the fence when ISF soldiers shot him.

ISF soldiers shot Musa when they directedavy gunfire and shelling towards the
demonstrators Musa and his colleagues were accompanying. The soldiers were positioned
behind sand hills on the other side of the separation fence. The firing was so intense that

surviving demonstrators and othermembs of Musads medical team were

evacuate several of the deceased and wounded. Musa died on the way the hospital.

Musa was clearly marked as a Civil Defense paramedic when he was shot. The Commission
finds that Musa did not pose an imraitt threat of death or serious injury to ISF soldiers
when he was shot.

1 Razan Najjar (20)

Razan Najjar was a 2earold volunteer paramedic with the Palestinian Medical Relief
Society (PMRS) from Khan Younis. She was shot in the chest on 1 June atiayapebx

6.30 p.m. at the Khuzaa protest site east of Khan Younis. On 1 June from 3 p.m., hundreds
of people were present at a considerable distance from the separation fence. At around 3:30
p.m.,the ISF began firing tear gas canisters and rubber bubledssperse demonstrators. A
number of demonstrators were reportedly injured, including one rescued by Razan. The
demonstrations intensified with demonstrators throwing stones, including by using
slingshots.

Shortly before she was shot, Razan had goneecltisthe fence with three other paramedic
colleagues to provide medical assistance to two injured protestorsh&letheir hands up
in the air to show the ISF they meant no harm. The soldiers did not lower their weapons.

At the time she was shot, Rawaas wearing a white vest clearly marking her as a paramedic.
She was standing along with other volunteer paramedics approximately 20 to 50 meters from
thebarbed wire coil®r 110 m from where the ISF soldiers were stationed on the other side
when she wa hit. Visibility was good when she was shidte bullet hit her in the chest and
exited from her back. A New York Times investigation found that one bullet fragmented into
pieces, killing her and injuring two other paramedics. Eyewitnesses interviewéte by
Commission stated that she was killed by a single shot. The Forensic Report issued by the
Palestinian National Authority also indicated she was shot by a single bullet.

On 28 OctobertheIsraeli Military Attorney General (MAG) announced that it laed an
investigation into the inciderfsee the section on accountability)
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The Commission finds that Razan did not pose an imminent threat of death or serious injury
to the ISF when she was shot.

1 Abed Abdullah Al Qotati (22)

Abed Abdullah Al Qotatasa 22yearold volunteer paramedic from Tal El Sultan in the
southern Gaza Strip. ISF soldiers shot him in the chest in Rafah during the afternoon of 10
August as he was tending to an injured demonstrator near the separation fence. Abdullah was
wearing a wite paramedic jacket and carrying a red fagt kit when the ISF soldiers shot

him. According to one witness, he had his hand in the air when he was shot. He died of
bleeding and lacerations to his thoracic organs.

Although there was some smoke frombening tyres, visibility around Abdullah was good.
According to the eye witnesses closest to him at the time, Abdullah wa® 20away from
the fence when he was shot.

Abdullahwas clearly marked as a paramedic, and was administering first aid tju@d in
demonstrator. The Commission finds that Abdullah did not pose an imminent threat of death
or serious injury to the ISF when he was shot.

Paramedics Injured with Live Ammunition

706. The Commission interviewed a humber of paramedics who have been injuieel b
ammunition in the course of their duties.

1 Female paramedic (21)

In one notable case, the ISF shot ay2arold female volunteer paramedic in the chest while
she was wearing her white medical vest, clearly identifying her as a paramedic. ThetISF s
her in Rafah in August 2018.

She described being shot in the chest by the ISF as she and other paramedics ran towards a
group of injured demonstrators in Rafah:

éwe were moving towards the area where people h
thatmoment | saw the Red Tower and there were abguaned soldiers on the tower.

| was still moving forward and from time to time | would look up at them. Then | heard a

gunshot. | continued to runé | felthedizzy and |
chest.

An ambulance driver witnessed her shooting. He told the Commission:

S[he] was wearing her white paramedic robe and carrying a first aid kit bag. There was

continuous shooting at the fence area. We were in a clear area with no demonstrators

around Suddenly [ she] fell on the groundé she was
ambulance and | saw the bullet entry point in the chest. | realized she was shot.

The victim was clearly marked as a paramedic and was approaching injured demonstrators
so thatshe could assist them when she was shot. The Commission finds that she did not pose
an imminent threat of death or serious injury to ISF soldiers when she was shot.

1 Volunteer paramedic (35)

On 6 April, the ISF shot a volunteer paramedic in the back dethaith live ammunition,
approximately 400 m from the fence in Rafah. He described the situation:

| evacuated the wounded person who was convulsing from gas inhalation. We were
carrying him on the stretcher, | had my back to the fence, we were walkagithe
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ambul anceé the soldiers can see that | am no tl
helping the injured. The back of my vest has the logo on it. | was clearly visible. My

colleague entered the ambulance and was pulling the stretcher, | wasleouls

ambulance pushing the stretcher into the ambulance when | was shot. As far as | know it

was a direct shot to my leg, not a ricochet... There was no smoke at the time that | was

shot, | was clearly visible.

The injured health worker was clearly madkas a paramedic and was loading an injured
demonstrator into an ambulance when he was shot. The Commission finds that he did not
pose an imminent threat of death or serious injury to ISF soldiers when he was shot.

1 Volunteer paramedic (38)

A week later, e ISF shot another paramedic and ambulance driver in the back of his leg as
he carried an empty stretcher at the demonstration site in Rafah on 13 April. At the time that
he was shot he was walking alone, approximately 200 m from the separation femaes He
clearly marked in his paramedic uniform and visibility was clear.

The Commission finds that he did not pose an imminent threat of death or serious injury to
ISF soldiers when he was shot.

1 Paramedic (41

On 19 October, the ISF shot a paramedic at émahstration site in Khuzaa, Khan Younis.

He was shot in the back of his leg as he treated an injured demonstratorJaddatoRoad

He was standing siden to the fence and the bullet passed through his righfilég: s aw my
right leg explode. | felloh h e g rAccerdirty todim, an ISF sniper stationed on a berm

shot him. Visibility was good and he was clearly marked as a paramedic, wearing a white
coat and a highvisibility vest with a medical logo. His leg bone became infected and is at
risk of anputation.

The paramedic was treating an injured demonstrator when he was shot. The Commission
finds that he did not pose an imminent threat of death or serious injury to ISF soldiers when
he was shot.

707. Based on numerous interviews with victims and witnessel corroboration of video
footage in a number of instances, the Commission found reasonable grounds to believe that
Israeli snipers intentionally shot health workers, despite seeing that they were clearly marked
as such.

C. Journalists

708. The Great Marchof Return has received prominent and extensive coverage in
international media. Reports by major Western and Arab media organisations headlined news
broadcasts and TV broadcasts at critical periods during the demonstrations, in particular on
the days whehigh numbers of casualties were recorded. The coverage of the demonstrations
of 14 May, juxtaposed with the reporting on the opening of the US Embassy in Jerusalem on
the same day, was leading news all over the wotld.

709. For40 weeks, international and ldgaurnalists alike beamed reports, video footage
and photographdrom the Great March of Return demonstrations across the world. The

81Channel Four. #fAlsrael condemned for Gaza killingso, (
Palestinians kild on deadl|l i est day since 201406, (14 May 2018).
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majority of the persons working with cameras on the protest sites were freelancers, with
various degrees of connectionrteedia outlets. The Commission focused its investigations

of journalist cases on those who were established professionals with proven track records of
continuous production for recognised media organisations, the UN or NGOs, or who were
prominent on sociamedia with large followings, and who legitimately wore blue vests
mar ked wit hRESSheatl etherpr éitPest sites.

710. Between 30 March and 31 December, the ISF killed two journalists, injured 39 with
live ammunition, 5 with shrapnel, 32 with tear ganisters direct hits, and 4 with rubber
coated bullets as they covered the Great March of Return demonstf&tions.

Total injuries to journalists during the demonstrations in Gaza
injuries by type of weapon, 30 March - 31 December 2018

. Gas canister
. Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

711. This has led to speculation among local journalists that the ISF has deliberately
targeted Gazan journalists at the demonstrafitnSazan gurnalists certainly feared for
their lives at the demonstratiofi¢ One told the Commission that he always says goodbye to
his parents as if he will not returde told the Commission:

As journalists we are always standing in a group of our own and aseay 6ther
protestors so we would be clearly identifiabl¢ghd ISF] would at times shoot live

62Rel i ef Web, fiOne Woman Killed and 45 Protesters Injur
the Gaza Stripo, (11 January 2019). The Committee to P
cases where tH&F has shot journalists with live ammunition during the demonstrati@es.

Commi ttee to Protect Journalists, iThree Palestinian p
since November 1906, (21 December 2018).

613 Interviews HFI001, KHI002, S1108, SI1009.

614 |nterviews JMI001, KHI003, SI1008.
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ammunition right under our feet to separate us from each other and to prevent us from
taking photos and doing our joB%.

712. Another told the Commission that jourrsti working at the demonstrations consider
themselves so at risk that they say goodbye to each other as they leave the press tents and
head out to cover the prote&tg.

713. Moreover, a number of international and local journalists told the Commission that
theykept a distance from the demonstrators, and tended to congregate together with others
we ar i ngRE®D u e &7didBrmalists told the Commission that only a small number of
Gaza journalists, mostly those who work for major news organisations, own oatwess

to vests that actually have ballistic armour, as these are difficult to import into Gaza since
they are banned ufder the fAdual useo |ist.

714. As one journalist told the Commission:

Why are journalists not protected by international law? Where arerights? Even

our vests are not bulletproof. | do not even own my vest and helmet. | borrowed them
from a friend. Please tell the international community that journalists should be
protected. It is our right!

715. A journalistwhom the ISF shot twice with linemmunition during the demonstrations
told the Commission:

| was hitin the abdomen in the area where the vest ends, in an unprotected avest My
is not a protective or bulletproafest.The protective vest is not allowed to be
importedto Gaza/srael bans it. Most people in Gaza do not have it, not gkien

journalistsé union. All journali stope wear a vest

from outside. | was visited by a journalist from abroad, she showed me her vest and it
was completely digirent from the ones we have. Even if | was wearing a vest, the bullet
was under the vest, right after it ends. [An international news agency] for exangple ha
a [few] of these protective vests, when foreigners come they ask them to bring a few. All
we photdournalists know each other. Nobody owns one.

716. The Commissiorhas interviewed several eye witnesses to the killings of journalists,
as well as several journalists who were injured during the demonstrations.

1 Freelance journalist (24)

At approximately 2 p.mon 30 March, the ISF shot a-géarold freelance photojournalist

from Khan Younis in the abdomen with live ammunition. He was standing with his back to

the separation fence, around 300 m away. When he was shot he was taking a break from
photographing aleg with two other photojournalists from international news agencies. He

was wearing a blue vest mar kedseclionREI®BS and t he
the vest.

The injured journalist was evacuated to Nasser Hospital in Khan Younis where doctors
removed 30 centimetres of intestines and 16 pieces of shrapnel after several hours of surgery.
Three months later, he discovered that hiaéet remained lodged between his spine and
pelvis.Doctors told him that it can only be removed with surgical irgetion outside Gaza.

The Commission concludes that the journalist did not pose an imminent threat of death or
serious injury to the ISF at the time that he was shot.
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1 Yasser Murtaja (30)

The ISF shot 3@earold journalist Yasser Murtaja with live ammtion in the lower

abdomen as he covered the demonstration site east of Khuzaa village in Khan Younis on 6

April. Yasser was wearing a dark blue bulletproof vest clearly marked with the word

APRESSO, and a blue hel met.30 phas hedilsied shb o t at appr
demonstrations with a video camera for a documentary about the GMR. He was standing

approximately 300 m from the separation fence, behind a large group of demonstrators.

Visibility was good, and there were no other shots fired in thenityciat the time. The

gunshot hit him in the abdomen, causing a rupture in the main artery of the intestines, as the

bullet entered between the protective blocks of his vest. He was evacuated to Nasser Hospital

in Khan Younis and died of his injuries thaléwing morning on 7 April.

One day | ater, |1Israel ds Defense Minister Avigdor
killed because he had been operating a drone, stdaing: donot know who he i ¢
photographer, not a photographer. Whoever operateses@bove [Israeli] soldiers needs

to understand that h®€ The tsraek mebia thgre coritradigtedh i ms el f . 0O
Liebermanés claim that Yasser hadelapigam operating
IDF statement that it was not aware of any u$edrmnes by Palestinians during the

demonstration near the fence along the Gaza on 6 April. Despite this, false allegations that

he was operating a drone and thatheivas | ongst andi ngcondraueddos operati ve
be reported despite lack of eviderfsee the below section on misinformatidii

The Commission finds that Yasser did not pose an imminent threat of death or serious injury
to the ISF when he was shot.

1 Freelance photojournali§??2)

Also on 6 April, at the demonstration site in North Gaza, tBE shot a freelance
photojournalist in the arm as he went to photograph an injured demonstrator. According to
the injured photojournalist, he was standangund 300 m away from the fence when the ISF
shot him.

At the time that he was shot, hewasweagi a band on hi s%Mayg mar ked APR
months after being injured he has not regained feeling in his right arm and is still undergoing
medical treatment.

The Commission concludes that he did not pose an imminent threat of death or serious injury
to the ISF at the time that he was shot.

1 Ahmed Abu Hussein (24)

A week later, the ISF killed Ahmed Abu Hussein, ay24rold journalist from the Jabalia
Refugee Camp. The ISF shot him with live ammunition on 13 April shortly a€r@2m.
at the Abu Safia mtest site in North Gaza.

Ahmed worked for the Palestinian news agency Bisan News Network and as a radio reporter
with the local radio station Sawt al Shadbe(P e o p | e 3. &ubli¢lyg available video
footage of Ahmed®ds s hosoan,icleagly showsehim standmglstilby t he Co m

®Haaretz, fALieberman Accused Pal est Dwmriean Photographer
Despite LackoApdl20BByi denceo
620Me i r Anitial Analysid of the Identities of Gazans Killed During the "Great Return March"
on March 30 and April 6, (2018p. 24; The Washington Post:l s r a e | says sl ain journali st
HamasspyT he U. S. had just appr®WAwmiR018. grant for his compan
621 Interview NFI1004.

157



A/HRC/40/CRP.2

taking photographs of demonstrators far from the separation fence. At the moment he was

shot, Abu Hussein was approximately 28500 m from the fence. He was clearly marked as

a journalist, wearing a blue helmetandd ue vest mar ked APRESSO0O as he t
of the demonstrations.

Medical analysis conducted by the Commission concludes that Ahmed was shot in the left
side of the abdomen, injuring his spleen, kidney, pancreas, colon, diaphragm and spinal cord.
Hedied of his injuries twelve days later, on 25 April.

The Commission finds that Ahmed did not pose an imminent threat of death or serious injury
to the ISF when he was shot.

1 Journalistlage withheljl

On 14 May at approximately 11 a.m., the ISF shot anlist in the abdomen at the Malaka

demonstration site. He was approximately 150 m from the separation fence. He was wearing

a blue hel met and a RHS®e Wddgterclbeamlgy emackhad edP
transferred to hospital in Jerusalem wheredueived intensive medical treatment that saved

his life.

The Commission finds that the journalist did not pose an imminent threat of death or serious
injury to the ISF when he was shot.

1 Journalist(49)

On 10 June, the ISF shot a journalist from Gaza G@itythe foot at the Abu Safia
demonstration site in North Gaza. He was clearly marked as a journalist, wearing a vest
mar ked APRESSO. He al so wore a hel met and carri ec

He was shot at approximately48 p.m. in the afternoon in anear apart from the
demonstrators, approximately 2800 m from the separation fence. The only people nearby
were a group of fivéaealthworkersabout three to four metres away who were marked with

high visibility vests bearing the Red Crescent insigniaibiliyy was good, there was no

smoke from burning tyres. Before the journalist was shot, ISF gunfire directed at the
demonstrators had been sporadic rather than continuous. He has been unable to work since
he was injured.

The Commission finds that thisymalist did not pose an imminent threat of death or serious
injury to the ISF when he was shot.

1 Female journalis{25)

The ISF shot a female journalist in the leg towards the end of 2018, in the early evening, as

she was walking away from the separatience, approximately 36800 m from the fence

in Khuzaa, Khan Younis. Photographs and videos show that she was wearing a blue vest

mar ked APRESS0 at the time of her injury, <clearl
media.

According to eyewitnessesyo gunshots were fired in quick succession. The first hit the
journalist, the second hit a man behind her, reportedly in his leg. She told the Commission
that she was about to leave the demonstration site and was walking away from the fence
towardsJakkarRoadwhen she was shot in the leg. Visibility was very good at the time she
was shatHer injury has had a major impact on her life, as she cannot walk without crutches
and her right foot is completely paralysed.

The Commission finds that the female jaalist did not pose an imminent threat of death or
serious injury to the ISF when she was shot.
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717. As civilians, members of the prespurnalists, photojournalists and photographers

are protected under international law. Despite this, based on its afi#lytsesCommission

found reasonable grounds to believe that Israeli snipers shot journalists intentionally, despite
seeing that they were clearly marked as such.

Persons with disabilities

718. Persons with disabilities are entitled to special protectionnintinational law. The
Commission investigated several emblematic cases of persons with disabilities who were
killed by the Israeli forces.

1 Fadi Abu Salmi (29), double amputee

Fadi Abu Salmi was a 2gearold double amputee from Khan Younis. On 14 Méy, ISF
shot him in the chest at the Abasan Al Jadidah protest site at approximatly.ih. He
died immediately. The ISF shot him in the chest with live ammunition as he sat in his
wheelchair under a tree approximately Z80 m from the separation femwith two friends.

Fadi had lost both his legs during an airstrike in 2008, when he wgsa2® old. Reports
indicate that prior to the airstrike he had been a member-Qfulls BrigadesAccording to

a witness, Fadi was no longer a militant, and hgstpd the peaceful aims of the GMR.
According to the same witness, Fadi was known to the ISF due to his past and distinctive
disability.

The Commission finds that Fadi did not pose an imminent threat of life or injury to ISF
soldiers at the time he waal&d.

1 Ahmad Abu Agel (24), walked with crutches

Ahmad Abu Agelvas a 24yearold from the Jabalia refugee carhfe walked with crutches,
having been previousiyjuredby the ISF during a demonstration on 8 December 2017.

On the morning of 20 April, aftehaving his bandages changed at the medical tent, he sat
downalone on a small sand hill nezakkar Roadpproximatelyl50 m from the separation
fence of Abu Safia, with his back towards the fence. The ISF shot him in the back of the head
as he sat on éhsand hill at approximately 1Ib a.m. He died the same day.

The Commission finds that Ahmad did not appear to pose an imminent threat of death or
serious injury to the ISF when he was shot

I Mohammad Abdulnaby (27), walked with crutches

Mohammad Abdulaby was a 2#earold man from the Jabalia refugee carhie had to

walk on crutches after being injured a few months previously. On 26 October, together with
friends, he went to the Abu Safia demonstration site. SoonZftem. an eyewitness saw
Mohammadwalking towards the fenc&@he ISF shot him in the head whenvas still close

to Jakkar Roadnd far from the separation fence.

The Commission finds thalohammaddid not appear to pose an imminent threat or serious
injury to the ISF when he was shot

622 g. interviews IBI004, HQI029, NFI001, NFI003, NMI018, S11001, SI1005, SI1008, S11010,
S11012, STI0O01.
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The Commission found reasonable grounds to believe that Israeli snipers shot these
demonstrators intentionally, despite seeing that they had visible disabilities.

The Israeli forces also unlawfully shot other demonstrators with disabilities, whosdityisabi
may not have been apparent.

1 Tahrir Wahba (18), hearing disability

18yearold Tahrir Wahba was deaf. On 1 April, the ISF shot him in the back of his head with

a single bullet at the Khuzaa demonstration site in Khan Younis. He died three weeks later.
The Commission reviewed and verified video footage of his killing. He was approximately
150 or 200 meters away from the separation fence when he walmsheideo authenticated

by the Commission, Tabhrir is seen adding a tyre to a burning pile, tubatkgo the fence,

and wave his arms in the air. A second later he is shot in the back of the head. His head wound
is clearly visible.

The Commission finds that Tahrir did not pose an imminent threat of death or serious injury
to the ISF when he was shot

1 Shadi Kashef (23), hearing disability
23yearold Shadi Kashefvas deaf. He was a daily worker from Rafalh.approximately
3.30 p.m. on 30 March, the ISF shot him in the head during the demonstrations east of Rafah.
According to a witness, he was starglabout 150 m from the separation fence. He died of
his injuries on 5 April.

The Commission finds thath@di did not pose an imminent threat of death or serious injury
to the ISF when he was shot.

1 Karam Faiyad (26), intellectual disability
On 28 Decefper, the ISF soldiers shot in the head with live ammunition Karam Faiyad, a
26-yearold with an intellectual disability and resident of Khan Younis District. He was

standing 150 m from the parameter fence among a crowd of protestors when he was hit.

The Commission has reasonable grounds to believe that he did not represent an imminent
threat of death or serious injury to ISF soldiers

IX. Permanent,life-changinginjuries: a generation wounded

A. Testimony from injured demonstrators and medical workers

719. Theinjuries from gunshot wounds with live ammunition are-tifeanging. Médecins

Sans Frontiéres described a pattern of demonstration infuies er e t he bul l et has | i
destroyed tissue aft &?TheComnissign hapsuetewmilltiplz ed t he bone
accounts of injuries from demonstrators &edlthworkers

720. A 21l-yearold man, shot in the leg on 30 March in Rafah told the Commission:

63Med®cins Sans Fronti res, alfybgf atdeevasstinggunsi®a za obser ve
injurieso, (19 April 2018).
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I was shot right below my right knee. The bull e
was lateramput&gtd f r om above the knee because of the gr
|l i ke a bomb that shattered my | egé The arteries

the shock of my life when the doctors decided to amputate ##/ leg.
721. Another young man frorkl Bureij described his injury in similar terms:

I was shot with one bullet in my right knee. The bullet went through my left leg and entered my
|l eft kneecap, smashing it to piece® and causing

722. He overheard thkealthworkerswho rescued him describing his injuries:
They were saying to each other: "Look at his legs, they have been totally smashed. He will never
wal k again. They wil/l need to be amputated. o |

hope of beig able to walk agaif?®

723. A volunteer paramedic who treated a young man injured on 6 April in Khan Younis
described the victimbs injury:

He was shot right below the kneeé his |l eg was p
| believe that it was an elqaling bullet because only a thread of flesh held the leg together, the
bone was completely destroy&d.

724. One international doctor who has worked in a number of war zones described the
pattern of injuries that he saw:

The types of injuries were extremelgsar, not normal in any situation: massive open wounds
in the |l ower | imbs, skin and muscles fiblown out
to blood vessels [pW#& ting]é the | imb in danger.

725. Another international doctor described the typicaliiigjs he treated in similar terms

[e]xplosive injuries on muscles, nerves, bones, veins, in the area of the body that was hit, it looks
like an explosion, because of the high velocity of the b§fts.

726. Accordingto one surgeon responsible for treatingrgéavolume of such cases:
[tihe exit wound is disproportionately wider. It can be the size of a fist, or even of an open hand.

[ é] I n half of the injured wedbdve redragmgned, t he I
fractures, which means the mhas literally been turned into difst.

Use ofhigh-velocity ammunition against demonstrators

727. On 30 March, it became widely known that the ISF was injuring demonstrators with
high-velocity ammunition fired at relatively close range, resulting in-dlanging,

624 Interview HQIO08.
625 Interview HQI003.
626 Interview HQI0O03.
627 Interview HQI043.
628 Interview TXI001.
629 Interview MBI0O07.
680Med®cins Sans Fronti res, fAPalasGanao, Réepai Apnigl e2010E¢
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permanent disabilities including amputations. Nevertheless, the ISF has continued to shoot
demonstrators with higkielocity ammunition at relatively close range.

728. The extensive bullet damage described above has led many international medical
experts, media outlets and victims to believe that the ISF may have shot protesters with
Afexploding bulletso. Il ndeed, a number of wvicti ms
they believed fAexploding bull e®s0o were causing tt

Live ammunition injuries by body part

Gunshots to legs accounted for more than 80% of injuries

Head and neck

175
Upper limbs
493
Torso
401

Lower limbs
4,903

729. Claims of explosive bullets being used against protesters during the Great March of

Return arise from the assumption that large exit wounds and extensive tissue and bone
damage could only have been caused by a bullet that explodes upon impact. However,
stanard, highvelocity ammunition can also cause these effects.

730. Upon impact, a higivelocity bullet transfers much more kinetic energy to its target
than a lowvelocity bullet, such as one fired from a 9 mm handgun. This creates a much larger
wound channel ahexit wound, especially when the highlocity bullet impacts bone at
close range. In addition, high velocity bullets often fragment or tumble end over end upon
entering their target, creating devastating injuries to tissue, organs and bone.

631See for example, interviews HQI001, HQI003, HQI008, HQI015, HQI017, HQIO18, HQIO19,
HQI024, HQI025, HQI027, HQI028, HQI029, HQI038, HQI035, NMI001, NMI002, NMI012,
S11004, JMI008, HFI001, KHI003, KHO10, NFI006, KHI006, KHIOGMMI003, JMI006, JMI007,
KHI008.
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731. ISF troops perating along the GaZancewere seen in open source media with three
standareissue small arms that fire higlelocity ammunition: Israelimade Tavor assault
rifles and their variants, which use 5.56 x 45 mm. ammunition, and botffis2ei SR25%
sniper ifles manufactured in the United States, which use 7.62 x 51 mm. ammu#tion.

732. Civilian trauma surgeons in the United States are becoming familiar with the effects
of high-velocity rounds on the human body, owing to multiple shootings with rifles that fire
the same higlvelocity 5.56 x 45 mm. ammunition as the Tavor assault rifle, which can leave
exit wounds as large as a grapeffiitwith this in mind, it is worth noting that the bullet
fired by the Tavor assault rifle is the smallest and least powerthkdfullets fired from the
three weapons listed above.

733. Therefore, if ISF forces fired upon demonstrators with Tavor assault rifles or M24 and
SR25 sniper rifles, it is highly likely that the victims would have suffered gunshots with large
exit wounds thataused catastrophic damage to tissue, organs and bone.

734. 1 ndeed, t h e milZaoyramdifosensic expeits asserted, based on photos of
injuries submitted to and verified by the Commission, that many of the gunshot wounds
observed in Gaza are considteiith those that can be caused by higthocity ammunition

fired by sniper riflest®®

735. A number of international doctors with experience in conflict zones who worked in

Gazabs hospitals between 30 March and 31 Decembe
gunshot wounds from the demonstrations were caused byvkighity bullets fired at

relatively close rang®’ They agreed thdét a b s o | u t eihjyiesRfeaturing tomplex

tissue and bone damage are entirely predictable whervhighity ammunition idired into

human bodies by snipet¥¥ As the doctors explained:t hat i s what a sniper bul
i s what it i%IntHeeviev aj aonedbctor the Codromission spokdité& u s i n g

high velocity bullets on a population that are 100 metres alvaye s n 6t make sense, it
using a tanrfk to kill a fly.o

Amputations

736. Accordingt o t he Commi ssionds assessment, I SF snipe

(being shot during the time period in questiarijo had to undergo amputations, including
21 children.More people have lost their limbs during the GMR than during the entire 2014
IsraetGaza conflicE*? The Commission had investigated the below cases:

1 Abed Nofal (11)

2The Times of Israel, filsraelo6s use of |live fire in
63 srael Defense, fANew Jeirperi Rimf Uas tsor, RBF MGguRDddB) .
634 |nterview WVI003; IDF, FAQ9age138.

635See, for example: Miami Hseized éxidwoundsahy g®5ed t i ssu
injuries are so devastatingo, (24 February 2018).
636 See also Confidential submission 20, page 3.

637 Interviews TXI001, HQI004, HQMO004, MBI007, MDMO010.

638 Interview TXI001.

639 Interviews TXI001, HQI004, HQI006, HQMO004, MBI007.

640 Interviews HQI004, MBIOO1.

641 Interviews HQI005.

642 A/[HRC/37/75, 14 March 2018 citingPHR, fAmputees: The <Stim@!l |l enges faced
amputees in seeking mgdical treatment o, (May 201
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Abed is a schoolbofrom El Bureij refugee camp. On 17 April, at around 4.30 pm/|&te
shot himwith live ammunition in his left leg. He was approximately ten metres from the
fence, east oAl Bureij, central Gaza Strip. He was playing football with friends and was
shot as he ran to pick up the ball. According to doctors, the bullsedauultiple fractures
and severe tissue damage to his leg. As a result, his leg was amputated below e knee

1 Student(17)

On 14 May, the ISF shot®r-yearold student from Shujiriah, Gaza City in the leg. He was
standing in a crowd of people approxielg 80 m from the separation fence. Owing to the
severity of his injury and subsequent infection, doctors were forced to conduct three separate
amputations of his left leg. The last amputation was six centimetres above his knee.

1 University student (23)

A universitystudent from Jabalia ABalad was shot in his left leg on 14 May while with his
friends at the demonstration site in Abu Safia, east of JabalitléHehe Commissiotthat

at around 10 a.m. he was near JaklRwadand was holding a flag vem he was shothe
student stayed at Al Shifa hospital12 days where the doctors decided finally to amputate
his leg. He did not return back to the faculty after his injury.

91 Bricklayer (26)

On 6 April, the ISF shot a 2¢earold bricklayer from Rafaim the leg. He was 300 m from
the fence, in an area that he considered Jdfe bullet shattered the left side of his pelvis,
forcing doctors to amputate his left leg from the waist down.

Prior to his injury, he was the main breadwinner in his family. Mevis unable to work.

1 Farmerand construction worker from same family (38 and 31)

The ISF shot two wagearning siblings, aged 38 and 31 respectively, on two different dates
at the same demonstration site. Both had their legs amputated with devastasieguences
for the familyds I|ivelihood.

The ISF shot the younger siblingn 30 Marchin both legs as he tried to evacuate an injured
demonstratorapproximately 20 m from the separation fence. His right leg was initially
amputated 20 cm above the knét has undergone two further surgeries where doctors
removed additional parts of his right leg, and he has a bone fixator on his left leg.

Weeks laterthe ISF shot his older sibling in the legtlas victimhanded out water bottles to
protestors approriately 50 m from the fencéccording to an eyewitness,h e vilegt i mod s
was almost completely severed. It was amputated below the knee the same day. As a result
neither is able to work to support their families.

1 Mobile phone seller (47)

A resident ofAbraj Al-Nada in Beit Lahiawho performeddd jobsfor a living such as
selling mobile phones, was injured on 14 May 2018. That day he went to the demonstration
site in Abu Safia, east of Jabalia, to watch the demonstraid@sound 1250 p.m., while
starding alone in an area more than 400 m from the separationdad@moking a cigarette,

he was hit by a sniper bullet that tore through his rightDegtors in AlShifa hospitalvere
forcedto amputate his leg three days latesave his lifeHe is nolonger able to work
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1 Retired teacher (63)

On 13 April, the ISF shot a e@arold retired teacher in his lower leg at the demonstration
site east of El Burefd44 He told the Commission that when he was shot he was
approximately 400 m from the separatiemée watching people set fire to tyres.

His injury was so severe that doctors amputated his leg the same day. Nine months after his
injury he haseenunable to access a suitable prosthesis.

Life in Gaza after amputation

737. The Commission heard from mamamputees who expressed frustration, anger and
deepseated despair at being injured in such a fundamental®4ajccording to a
psychiatrist:

[O]ne of the major causes of frustration of those who were injured in the GMR was that
the system could not reakyipport them... We are talking about people whose arms and
legs could have been saved from amputation, but they were not able to get out of Gaza in
time. Th[ey] present anger, aggression, hopelessness, we are seeing an increase in
domestic violence andsere depression. These are the main things that result from these
traumatic event&?®

738. For children, the longerm psychological effects are particularly acute. A teacher told
the Commission about the children at his school:

The injuries in the GMR have hachugely negative impact on the lives of our students,

especiallythose injured in their legs and hands who can no longer live normal lives

because they are permanently disabled. They cannot concentrate and their grades are

suffering, they experience sakisolation, becoming withdrawn, no longer able to focus

during classes and no concentratiof. They have

Internal injuries and nerve damage

The Commissionhad heard from several injured people who had suffered intendaterve
damage, including:

1 Ahmed Ghanim (15), shot in the arm and chest

On 1 June, the ISF shot Ahmedl&yearold middle school student from the El Bureij
refugee camp. He was shot in the torso as he socialised with other demonstrators
approximagly 280 m from the separation fence. The bullet entered his right arm and
continued into his chest, fracturing several ribs, impacting his lungs, diaphragm and liver
before lodging itself irhis left hip. Because of the gunshot, doctors had to removehalf

lung and half of his liver. Doctors have informed him that he only has a 30 per cent chance
of recovering the use of his right hand since the bullet damaged three main nerves in his arm.

644 Interview HQI059; medical report on file.
645 Interviews HQI026, 91055, HQI059.

646 Interview HQI056.

647 Interview HQI033.
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The Commissiorobserves that the ISF has shot a number of aradeemale demonstrators
in the lower abdomen and groin afé&.

1 Former schoolboy (15), shot in the groin

In one case, the ISF shot ayi®arold boy in the groin at the maritime demonstration site in
North Gazaon 15 October 2018. According to him, he svatanding 120 m from the fence
when the ISF shot a single bullet in his testicles.

As a result of his injury he is unable to walk more than 30 m and has dropped out of school.

Other victims who were shot in the groin have told the Commission that theiegnmake
it unlikely that they will be able to have children.

F. Injuries caused by tear gas canisters

739. Althoughtear gas is considered a Al@thal crowd control measure, its deployment

can cause serious injury or dedthndertaken outside of nedethal parameters. For example,

firing a tear gas canister at a human being can cause serious injuries, including bone fractures
and burns.The Commission found instances in which the ISF appeared to fire tear gas
canisters reklessly, at times with lethal results, towards childrbealth workersand
journalists, as well as other demonstrators.

1 Jamal Afana (15)

Jamalwas a 15yearold from Shaboura refugee camp, southern Gaza Strip. He was hit in the head
by a tear gas canistevhile attending a demonstratieast of Rafalon 11 May. According to one
witness, Jamakas standing with his friends B0from the separation fenc€ear gas canisters were
being fired by multiple launchers mounted on military vehicles, by dronesyaiftéb. Jamal moved
away from his friends;loser to the security feneear Kerem Shalom (Karim Abu Salem) crossing,
when he was hit with a tear gas canister in the back of his head. Hihelitmllowing day at the
European Hospital.

1 AhmadAl Assi (22)

ISF soldiers hit 2%/earold Ahmad Al Assiin the head with a gas canister on 8 June at the Khuza
protest sité*® He succumbed to his wounds on 14 June at the Gaza European Hospial.
moment of his injury is documented in a video which shows Ahpagichg on a rope with a group

of other protestors. Seconds later, he was hit in the back of the head with a gas canister emitting
smoke; he fell to the ground and was immediately carried and removed from the scene by other
protestors. Visibility conditins were poor as seen in the video as the group of protestors are
concealed by clouds of thick black smoke, possibly from burning tyres, between them and the
separation fenc&?!

1 Ahmad Abu Habl (15)

648 |nterviews BOI008, BOI11, HQI012, HQI025, HQI026, HQI030, HQI045, JMI012, S11001,
SI11010, HQI019, HQI041, HQI044, HQI061, MBIOO1, MBIO17, MBI018.
699 Case f il e ;StatBtizsTPalestineams,kikdiby Israeli security forces in the Occupied
Territories, since Operation CastLead ( 2019) ; Pal esti ni aWMeeky®eporer f or Human
On Israeli Human Rights Violations in the Occupied Palestinian Territory g8June 201§ , (21
June 2018)Al Mezan, «E rap 0 WG BcTidled B b pid yHOmE ZEKE e e [l SHFR (14
June 2018).
650 palestiniarMinistry of Health statement on file.
651Video and photos on file.
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15yearold Ahmad Abu Hablfrom Beit Hanoun was killed by tear gas canister at around 230
p.m. on 3 OctobeAccording to an eyewitness, he and Ahmad were sittingadkidlg approximately

200 mfrom the fencenear Erez crossing areahen Ahmad was hit in the head with a tear gas
canister.The tear gas caster fractured his skull. Video footage reviewed by the Commission shows
Ahmad on the ground with the tear gas canister lodged in his kiadias pronounced dead on
arrival at hospital.

1 Journalist(31)

On 14 December, jpurnalist was hit in the face whita tear gasanister when he was 350fram

the fence east of Gaza cityAccording to an eye witheghiat daywascalmercompared to previous
demonstrations. The eye witness told the Commissiorthiegburnalistwas standing in a group of
journalists talking amongst themselves when a journalist in their group was shot in the leg with live
ammunition and another was hit with a tear gas canister. According to the eyewitness, the journalists
were all wearing blué P R E 8eSt®and helmets. Ten minutetetaafter the journalists had helped

to evacuate the injured, a third journalist was shot with a rubber bullet in his hand. Approximately
three minutes later, the same journalist was hit in the face with a gas canister. His helmet flew off
and he fell tahe ground.

1 Femalefreelancefournalist(age withheld)

A female freelance journalist injured on 14 May with a tear gas canister, told the Commission that
over the course of the demonstrations she had been injured by gas canisters ten or more times. She
also reported that her camera had been damaged on three occasions, including on 14 May.

1 Female paramedi@l)

A female paramedic shot in the chest with live ammunition, was also injured twicéeaitiyas
canisters in the leg as she treated injured detrainss in Khan Younis on 6 April and again in
August 2018.

She toldthe Commissiorabout her experience, at the Khuza demonstration site in Khan Younis on
6 April:

| was shot with a gas canister to my right ankle. This gas canister was shot fromiawiie,

shot directly at me. It was shot at me when | was providing treatment to a wounded person. |

am sure because the smoke had dwindled and you could see the soldiers, they got off the jeep

and they were shooting gas canisters at demonstrators froothbeside of the fence. | was
providing first aid to an injured person when
saw what | was doing when | was shot, the visibility was good.

Four months later, she was injured again with a tear gas canigtersetme demonstration site:

| was standing alone, there were no burning tyres and the soldiers could certainly see me. |
was alone, no one was near me. | was shot with a gas canister [in the leg] and | collapsed...
I coul dnot dar e | thaught itamas severedl lavgs weaging any whate |
paramedic coat and | was holding my first aid bag when it happened.

She expressed a commothigld belief amondpealth workerdhat they are deliberately targeted by
the ISF with tear gas canisters:

Weare just doing our job peacefully and we see no reason to be targeted. What we do as
healthworkers whenever we see an injured person, we drop our tools, we put our hands in
the air and we proceed slowly to signal to the soldiers that we are peaceful, weaaredn

that we pose no threat, but yet we are targeted.

1 Nurse stident (21)
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On 13 April in Khan Yunis, another female paramedic was injured by a gas canister, fracturing her
ankle in multiple placesAs a result of her injury, she uses crutches to walk.

On the same day in a separate incident in Khan Yunis, an ISF drone dropped tear gas canisters on a
field hospital which was clearly marked with medical insigffaAccording to a doctor working
there that day:

Tear gas canisters penetrated the roof, all tedical workers there inhaled the gas, we all
evacuated the tent, we treated ourselves outs
medical workers and patients, was affected, [there were] about 40 medical workers, all
categories of staff and also jetts, about 10 of them.

Anothereyewitness recounted the ISF tear gas attack on the field hospital:

| saw it happen. The drones, there were many of them coming one after another, hovering
over us, over the tents, and then they would release tear gagaranivhich would unload

the canisters [sic] on and around the big medical tent, the field hospital. Tear gas canisters
were being dropped at the door of the tent and around the tent and then they exploded. There
are two types of canisters, those that egpl on impact and those that explode in the air. |
saw some explode as they hit the ground and others let out gas before touching anything.
Many healthworkersfainted.

X. Il mpact of high volume of GMR i nju
sector

740. Ga z adalthcare sstem is under unprecedented strain as it struggles to cope with
the massive influx of deaths and injuries from the Gii#Ronstrations.

741. According to the Spokesmanfithe Ministry of Health, Dr. Ashraf Al Qedra:

Challenges facing the health sector excderlrhedical capabilities of any health system
in the worldé on Fridays, hospitals in the Gaza
surpassed the 2014 Israeli offensive, where hospitals received only 9 cases [f&t hour.

742. As an international doctorobservédGaz a f aces a medi cal crisisé t
injuries, aswellasthec onsequences [ &% e] catastrophic. o

743. Due to the huge numbers of injured, hospitals have been forced to divert resources
from ordinary medical needs, such as births, routine opesatiamcer treatments and burn
treatment®® with far-reaching effects. 8,000 elective surgeries alone have been cancelled or
postponed resulting in a backlog that will take years to addféss.

744. The number of injuries from the demonstrations is so overwhglthat doctors have
been forced into a cycle of prematurely discharging patients to make room for the next wave

652 Interviews HQI039, HQI044; video on file. See also: Palestiffiantre for Human Rights
(PCHR), Palestinian Medical Personnel Under Fire, 30 MazhMay 2018, pages 134.

653 palestinian Ministry of Health, Great efforts exerted by the Palestinian MOH in Gaza theave
mounting casualties of the Great March ofiRet 217 2018.

654 Interview MDMO10.

655 Interviews HQI041, MDMO010.

656 Interview MBI009; OCHA Agencies urgently require $21 million to respond to casualties in the
Gaza strip(11 September 2018).

857 Interviews HQI006, HQI004, HQI041, HQI062.
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of injuries that is expected to arri¢®® Patients who have been prematurely discharged then
seek treatment at primary healthcare clinics thetholly unprepared and undersourced

to cope with the high volume of complicated injuries requiring {t@rgn monitoring and
care®?®

745. One primary healthcare clinic reported that since 30 March, there has been a 50 per

cent increase in the number of patit s being seen b%° Anotheei r clinicos
primary healthcare clinic reported that since the
charge of wound care has been treating 15 additional patient% Aayexperienced nurse

working in a prinary care clinic told the Commission:

| have had to treat injured of different types which | had not seen before which makes the
whole situation much more challenging. [T]he numbers have increased tremendously and
the kinds of injuries are dramatically difent. Now | am treating serious, and very
serious injuries. The majority of injuries [are] people who had been shot in the chest, in
vital parts of the bodies. A number of injured had limbs amputated so we have been
providing follow up caré®?

Challenges torecovery lead to longterm disability for injured
demonstrators

746. With over six thousand people living with gunshot wounds from live ammunition,
mostly to the lower limbs, Gaza faces what Médecins Sans Frontiéres has tdinsed- @ w
motionhealthcareme r ge #%c y . 0

el )

747.A° number of medi cal professionals observed th
experienced anything like it, even in the recent wars of 2008 2012 and 201%*Unlike

those wars where the nature of injuries was relatively diverse, trentwnlume of severe

gunshot injuries to the lower limbs requires a mass amount of specialisetedonmedical

care focusing on orthopaedic, vascular and plasti
cope with these demands.

As WHO observes:

The grave injuries suffered are merely the first chapter in a prolonged ordeal. Even a
superbly functioning healthcare system would be sorely tried when faced with such a

658 Interviews HQI@1, HQI006, MBI002, HQI062.

659 Interviews HQI006, HQI018, HQI019, HQI041, MBI002.

660 Confidential submission 013.

661 Interview HQIO19.

662 Interview HQIO018.

63M®deci ns SarGazRmemt i njeig,i e ri sk 2pMovembenent |y shatter
2018).

664 Interviews HQI041, MDMO010, HQMOO04, See also the account of an MSF doctor who has lived

and worked through the 2008, 2012 and 2014 wars in Gazah e human suf fering and devas:c
saw over the past few months ha[s] reached another height. The sheckintge of wounded has

been over:whfell nliazgeedr a Engl i sh, AiThe past six months in
(1 October 2018).
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large number of casualties. Yet in Gaza, even before the protests began, the healthcare
sysem was already on the brink of collag§e.

748. Medical professionals estimate that around half of those with gunshot wounds to the
legs willrequire reconstructive, orthopedic surgékgcording to Shifa Hospital and Medical

Aid for Palestinians (MAP), in earlpecember 2018700 patients were awaiting complex
limb reconstructiorsurgery?®®

749. However, limb reconstruction treatment requires multiple operations. Each surgery is
complex and requires approximately two to three hours of operating time. Recovery is long
costly and uncertain. Hospitals lack dedicated operating rooms, patient beds and essential
medical equipmerf€’ Furthermore, patients need regular outpatient care includiagss

blood tests, dressing changes, pain management, and up to thirty phgpipthe
appointment$® There are currently long waiting times for prosthetic limbs in Gaza due to
shortage of materials, high demand and the continued bloé®a&e MAP has pointed out:

If the[se injuries] areuntreated.. most people will be unable to wodt support
themselves. While the treatment is extremely expensive, it is much cheaper than the
alternative, which is a whole generation of young men and women who would be unable
to work870

750. Patients who have been lucky enough to secure limb reconstrustgergare faced
with a long and challenging recovery period. A physiotherapist shared some of these
challenges with the Commissiéft:

Thetreatmentis very long and intensive, in some cases it will take more than a year of

intensive rehabilitation untiltey make a full recovery. What | have noticed in the cases

that | treat is that after two to three sessions you are hoping that the patient is starting to

see some improvement and some pain relief, but you discover that the patient is still

suffering becasse t here is still shrapnel in the bodyé
patients are in severe pain, they cannot sleep for six months. The recovery is very long

and very painfuf’?

751. In addition, injured demonstrators must guard against the threat of serfecison
throughout the entirety of their treatment and recavEng lack of appropriate treatment and
sanitation in Gazabs health system means that i nf

with open fractures, arishk ei ght ened b yeed th dischargestpei patentss 6
prematurehf”® Doctors report treating patients whose open fractures have not properly

665WHO, Situation Report oPt, Gazal-17 November 2018[his view was echoed by other

international doctorsinGazAa.The scal e of the injuries would be a huge
world. It is even more serious for the relativelydll ui pped heal tihterdewst em i n Gaza. 0
HQMO004.

666 \WWHO, Situation Report oPt, Gazal8 Novembei3 December 2018.

667\WHO, SituationReport oPt, Gaza 18 Novembes3 December 2018.

668 Interviews HQI006, HQI019, HQMO004.

669 Confidential note 015; WHO, Situation Report Occupied Palestinian Territory, Gaza, 18
Novembeiri 3 December 2018.

670 MAP Chief Executive Officer, Aimee Shalan givingbra evi dence to the UKo&6s House o
Commons, International Development Committee: Humanitarian situation in Gaza, (19 June 2018).
671 Interview HQI035.

672 Interview HQI035.

673 Interviews HQI041, MDMO010, HQMO004, HQIO006. In a letter to the British Medical Joudastd

13 August 2018, Dr. Nafiz Ab&haban, Head of Plastic and Reconstructive Surgery, Al Shifa
Hospitalwrotefi | n J u n e -3B@high endrgy&dnPound tibial fractures in Gaza. Complex
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healed risking osteomyelitis, a deep bone infection which Gaza health facilities currently
lack the ability to diagnose and which regsidengthy treatment and repeated surgical
intervention7

752. The challenges to proper treatment and recovery mean that injured demonstrators are
at very high risk of chronic infection, loss of function, amputation and lifelong disaBflity.

Long-term financial and psychological impact of GMR injuries on
families and communities

753. The majority of injured demonstrators are young men, and in a number of instances,
t he f a miblead@imef§Ini$ hard to overstate the impact of these incapacitating
injuries. According to one internationdbctor:

With the resources that hospitals and doctors have in Gaza, it is clear that a huge part of

those injured will remain disabled for life. Had Gaza had better resources, they may have

had better chances. Many injuriesll never heal. Many will result in amputations later

oné It is very clear that many | egs will/l never
amputatiorf”’

754. Amputations and the loss of use of limbs place a substantial burden on individuals,
families andcomnunities reducing livelihood opportunities and increasing poveértytthe
context of Gaza, which is experiencing unprecedented poverty and food insecurity, the loss
of a wageearner, who becomes instead an additional burden on the family, can result in
seiious financial and psychological problems for families and communities.

755. According to a nurse who has treated hundreds of people injured during the
demonstrations:

Most of the patients express post tratimpsychological effects stemming from the fact
that they are unable to work. The majority of the injuries were incapacitating, they are
preventing people from going about their daily needs, let alone the fact that in many
instances they were the main breadwinner in the family. In these cases theyral@afte

off by their employers®®®

lower limb injuries of this severity can requirerSsurgical ppcedures, each operation takings3

hours. Even with statef-the-art reconstruction, healing takes2lyears. Most of these patients will

devel op osteomyelitis. A steadily increasing toll of s
lifelong disabilityisnow t he prospect facing Gazan citizens, | argel
such injuries is entirely beyond the capabilities of C
requires dedicat eBdr iltiinsbh sMeldviacgael tJeoatimgsnaol |, ifLetters, Ga:
orthopaedic crisis and mass disabilityo, (13 August 20
] nt ervi ews HQI 041, MDMO10; Al Jazeer a, AThe past si X
war o, 1 October 2018.

675|nterviews HQI006, HQMO004, HQI041, MDMO010; Médecins Sans Frontié@s z ans 6 i nj uri es

ri sk per manent,(20 Nawvdmber 2028§iiThg@ Ikiomwesegquencies of these woun
especially if untreated will be lifelong disability for many, and if infections are not tackled then the

results could be amputation or everade h . 0

676 Interviews HQI001, HQI008, HQI011, HQI012, HQRIO19, HQI020, HQI024, HQI026, HQI063,
JMI007, NBI009, NFI021See also section on impacts of the demonstration on women and girls
877 Interview MBI0O1.

678 nterview HQIO018.
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756. Asenior doctor added: Ali mb injuries i mpose a
burden on the victim, his family and the wider community. Lives will never be the same
aga67a. o

757. According to WHO, the current crisis in Gardl lead approximately 10,400 people
to develop severmental health problems and 41,700 will have mild to moderate problems,
including 26,000 children. These numbers are expected to inéfase.

C. I sraeld]@ aaluttdncerta issueensedical exit @rmits results in
potential life-changing injury and death for injured personsin Gaza

758. In cases that require specsalil medical and surgical attention not available in Gaza,

doctors are forced to refer patients for medical treatment to hospitals ineE&stldm, the

West Bank and abroad. To access such treatment, a patient must go through a lengthy,

complicated bureaucratic process, fraught with risk and uncertiiigyaeli and Egyptian

authorities often deny, delay or do not respond to requests toGagzia for medical

treatmen®? For example, in 2017, the Coordinator of Government Activities in the
Territories (COGAT), the military authority resp
system in Gaza, approved just 54 per cent of exit permits thrfwegErez Crossing for

patients seeking treatment outside of Gaza. This is the lowest rate documented since WHO

began collecting statistics in 2068.

759. Male patients aged 18 to 40 had the lowest permit approval rating with less than a
third (29 per cent) gpoved®® This can have fatal consequences. As many as 54 people in
Gaza are known to have died in 2017 after denial or delay regarding issuance of their permits
and consequently missed appointments, 46 of whom were cancer Fifients.

760. In early April 2018, C@AT denied medical exit permits for injured demonstrators
primarily because the Israeli Defence Minister had issued a policy categorically denying
passage to any person injured during the 30 March demonstrationsAl(Reenz and Al

Ajouri case below). Ahough the Israeli Supreme Court rejected this blanket policy, those
injured in the demonstrations continue to face significant challenges in accessing medical
treatment outside Gaza.

761. According to WHO, |Israel 6s apgedto@azans rate for m
injured in demonstrations near the fence was significantly lower than the overall approval
rate. As of 31 December, according to Gazabs Coo

been 435 applications by those injured in the demonstratiogdttGaza via Erez crossing
to access health care. Of those applications, 82 (19 per cent) were approved, 130 (30 per cent)

679 nterview HQI041.

680 OCHA, Agerties urgently require $21 million to respond to casualties in the Gaza strip, (11

September 2018).

81wor |l d Heal t hRiOglgtani,a g Re0alvt)hd page 23; Al Mezan, fdMedi
Siege, |l srael 6s Systematida (VAeodrauaroyn-1001 85a,z apdesg ePsatlie nt
682According to OCHA, fAThe majority of patients who are
treat ment and diagnosis are given no specific reason f
Palestinian Access from Gaza: Ererl&®afah Crossings, (8 October 2018).

83 nterview MBI O009; World Health Organization, iSpeci al
to January 20180.

684 nterview MBI 009; World Health Organizati on, iSpeci al
to

January® 1 8 0 .
685 Interview MBI009.
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were denied and 223 (51 per cent) were del&$fe@he numbers suggest that Israeli
authorities singled out Gazans who attended #meahstrations at the fence

762. At the heart of these statistics are a series of opaque policies which restrict Gazans

from leaving the Strip for specialist medical treatment. For example, COGAT does not

consider demonstrators with severe injuries to lowwel$ resulting from gunshot wounds to

be patientsir equi ri ng | i f Baharyiti categorizes theantamgersiing h o

could benefit from a drasti c% Inmpmeticeyvteisne nt in the
distinction means that the Israeli mitigaauthority may deny permit requests from the injured

demonstrators under its exit permit rules, even if those requests are premised on the need to

save limbs from amputation.

The following cases illustrate the lifdhanging and sometime fatal impactsto$ policy and
practice.

1 Yousef Kronz (19) and Mohammad Ajouri (17)

On 30 March, Yousef, 19, was shot in both knees as he took photographs of the
demonstrations in El Buréif® On the same day, Mohammad, #asshot in one of his legs
at the demonstratn site in North Gaz&?°

Both Yousef and Mohammad were taken to Al Shifa Hospital in Gaza City which did not
have the resources to save their legs. The hospital made an urgent request to COGAT that
they be permitted to leave Gaza for urgent medical tredt@eAl Istishari Hospital in
Ramallah. Medical documentation attached to their requests stated that without proper
treatment their legs were at risk of amputaifiCOGAT did not respond. Two human rights
organisationsAl Mezan and Adalahfiled a follow-up requestwhich was denied on 5
April. 891

In its response, COGAT stated that their request to leave Gaza was rejected due to the Israeli

Defense Ministerds policy that any person injured
be denied passage throulghael to medical facilities in the West Bank, on account of their
participation in the protests, and tKe& fact that

On 8 April, Al Mezan and Adalah filed a petition to the Israeli Supreme Court challenging
the decision.In the meantime, by 11 April six permits for people injured during the

686UN Health Cluster, Situation Report,-B1 December 2018.

687See Stateds r es prousesAKronzv. Con@nander bfisiaeliF@ces in Gaza
(decision delivered 16 April 2018); see also Adalah and Al Mezan, TramstHt&elected sections of
Israeli Supreme Court decision and the state's response re: Ydseinkl and Mohammad Al
OAjouri case; P h y slsraeli(RHRI} #DEnded 2: Hanassment oRRalgdtirtias
Patients Applying for Exit Permits, Augusd 6.

688 |nterviews HQI009, NBI0O10.

689|nterview HQI009.

6%0AI-Mezan, ATranslation of selected sections of Israeld.i
responses re: Youseflonz and Mohammad A Aj ouri case, 0 HB@dnz2777/ 18, Youse
v. Commander folsraeli forces in Gaza (decision delivered 16 April 2018).

1Al Mezan, flsraeli SuAMeaneetitOm israel mustiet es on Adal ah

Pal estinian youth wounded by I sraeli gunfire at protes
692Al-Me z a n , ATransl|l ation of selected sections of |Israel:@
responses re: Youseflonz and Mohammad A Aj our i case, 0 HB@dnz2777/ 18, Youse

v. Commander of Israeli forces in Gaza (decision delivered 16 April 28&8)alsoPhysicians for
Human Rightdsrael (PHRI)Wounded in the Gaza Strip,May 2018.
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demonstrations to travel for medical treatment had been submitted, and all had been
denied®%3

While theco u r t awaited the Stateds r esdpocnosned,i ttilbpensdet e
forced doctors at Al Shifa Hospital to amputate
injuredleg 8% Mohammad was discharged from hospital three days Mteru s e f 6 s ot her | eg
remained atisk of amputation.

On 16 April, the Israeli Supreme Cduruled that Yousef posed no security risk dred

received exceptional authorizationto leave Ga&za usef 6 s parent s, siblings o
not allowed to travel with him, so his 8@arold grandfather accompanied h#fi.At the

Erez Crossing he was kdptthe ambulance for hours and searched before being transferred

to another ambulance on the Israeli $itfe&rousef spent three months in hospital in Ramallah

where he underwent three surgeries to save his right/leg.

1 Zakaria Bishbish (14)

Zakaria was a4-yearold from Al Maghazi refugee camp. ISF soldiers shot him in the back
around 6 p.m. on 30 May, a day when demonstrators were taking part in cultural aétfities.
Zakaria had been playing, along with three other boys. Zakaria was approximately 100 m
from the separation fence when he was &athe ISF soldiers who shot Zakaria had taken
positions on high ground overlooking the protest $ite.

The ISF gunshot that hit Zakaria perforated his stomach and colon; splintered his vertebrae;
and bruised his kigky. His injuries resulted in sepsia life-threatening condition that arises
when the body's response to infection causes injury to its own tissues and’®rgans.

Zakariads family applied on his behalf for a two
lifesavingtreatment at St Joseph Hospital in East Jerusalem. A medical appointment was

scheduled for him on 4 Juf& However, COGAT denied his request to travel through the

Erez Crossing. No reasons were given for the deciSfddis family then tried tasecure

appointments for him in Egypt and the West Bank. The Israeli military authority did not

respond to his second exit requé&éZakaria died of sepsis on 18 Jufie.

XI. Impact of the demonstrations on women and girls

763. The Commission inquired into thergered impact of the demonstrations on women
and girls in Gaza.

6BWor |l d Health Organization, AWHO talks to Yousef, jour
referral out of Gazao, (26 April 2018).

694|nterview HQIO09.

695|nterview HQIO09; World Health Organization A WHO t al ks t o Yousef, journalist
during protests, aftere f er r al out of Gazao, (26 April 2018) .

6% Interview HQIO09; World Health Organizatipn A WHO t al ks to Yousef, journalist

duringprotests, after e f er r al (@&GApril 2018). Ga z a 0,
697 Interview HQI009.
69%8|nterview HQI030; medical report on file; COI forensic analysis; Palestinian Ministry of Health
referral report; affidavit on file.
69|nterview HQI030; medical report on file;@8 forensic analysis; affidavit on file.
700 Interview HQI030; affidavit on file
701palestinian Ministry of Health referral report; St. Joseph hospital letter on file; medical report on
file; COI forensic analysis.
792palestinian Ministry of Health referraport; St. Joseph hospital letter on file; Medical report on
file; COI forensic analysis
703 Affidavit on file; Confidential submission 10.
704 Affidavit on file; Confidential submission 10.
705 Affidavit on file; Confidential submission 10; Medical report de;fCOI forensic analysis.
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Women and girls injured during the demonstrations

764. During the Commi ssionds reporting period,

girl: a 20yearold female paramedi®Razan AlNajjarin Khan Younis and a tjearold girl,
Wisal SheikhKhalil from Al Maghazi Refugee Canfgee the sections on medical personnel
and children respectively.

765. The Co mmi s sinvestigdtisn found that 159 women were shot with live
ammunition, 59 were injured witbullet fragmentation, 36 by rubber coated metal bullets
and 60 by direct tear gas canidtés.

Total injuries to women during the demonstrations in Gaza
injuries by type of weapon, 30 March - 31 December 2018

. Gas canister
. Live ammunition

Rubber bullet

. Shrapnel

Source: UN Commission of Inquiry
on the 2018 protests

Participation of women and girls in the demonstrations

766. The low proportion of women and girls injured and killed compared to men and boys
should be undetsodwithin the prevalent social context in Gaza. Despite encouragement by
the HNC, women and girls participated in the demonstrations in lower numbers than men
and boys%

767. In many families, women and girls cannot leave the house unaccompanied and women
rarely hold social gatherings in publi¢’ Several women interviewed by the Commission
mentioned that their husbands or the male head of household had to provide their consent for

708 Interview KHI1033.
707 Interviews KHI1030, KHI1033.
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them to participate in the demonstratiédffsDespite this women participated,clading
without t hei r’Awomantoldthe Gothmissiomtlsaehar family had refused

to let her participate in the protest after she was injured a first time, but she repeatedly
returned anyway!°One of the organisers of the GMR told the Cdmsns iWhen a wdiman
participates [in] the protests, she tells Palestinian society that she exists and that she should
have a place in the political proces®

768. Women and girls also gathered at the protest sites as a venue to conduct social and

cultural ativities because of the lack of accessible public spaces for women and girls in
Gaza’*?For example, one injured darold girl told the Commission that she participated
regularly at the tented camps to sew and knit in the tents with her friends béeauserhe

is overcrowded and they do not have electricity. On 13 May 2018, the ISF shot her in the
abdomen with live ammunition as she was walking away from the tents, approximately 800
m from the separation fence at the protest siist ofGaza city’'3

769. According to a survey conducted by UNFPA, consistent with accounts received by

176

the Commission, womenés participation in the
despite the conservative patriarchal social and cultural norms dominating ifi‘Gaza.
770. Women hae also told the Commission that they perceived that they were less likely
than men and boys to be shot by the 18R 26-yearold woman told the Commission:
Women do not usually go close to the fence like | do. | burn tyres and throw stones,
usually womermo not do that. When the men want to cut the fence, | help them. For
example, | walk in front of them to cover them when approaching the fence. Soldiers
do not kill women usually men on the other hand are hunted by Israelis like bittls
771. Throughout the dmonstrations, some women and gidarned yres’*” cut the
fence’*®threw stones at ISF soldief$,crossed the barbed wire coif§planted Palestinian
flags/?* and, in one reported case, launched burning balloons towards neighbour Israeli
settlementg??
798 Interviews KHI008, KHI009, KHI010, KHI016, KHI017, KHI018, KHI032; OCHA Humanitarian
Bull etin occupied Palestinian ter iGazomand/ ( December
UNFPATheil Women and Great Ret ur no,Ma(r2cthl 88)GRMO i n t he

709 nterviews KHI008, KHI009, KHI010, KHI016, TXI012.

70 |nterview KHI009.

"1 Interview KHI033.

"2 |nterviews KHI012, KHI030, KHI033.

"3 |nterview KHI012.

714 OCHA Humanitarian BulletiDccupied Palestinian territory (December 2018); Interviews
KHI009, KHI030, KHI033, TXI012.

"5 Interviews; KHI008, KHI009, KHI010, KHI033, TXI012.

718 Interview KHI010.
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“'nterviews HQI 015, KHI 008, KHI 032; Soutien Palestine,

as smoke envelops Gaza on aVideeonfl@bl oody Fridayo, (9Apr
718 |nterviews HQI015, KHI0O08.

™ nterview HQIO015; Jer us al anongPeBimingTitesanaza, Women Pr ot
Smokeodo, (4 May 2018).

720 KHI008; KHI019.

721KHIO17; Jerua | em Post #fAln Ganpag WohomeBuPmomgsTires and Smoke
2018) ; Soutien Palestine, AThousands demand the right
6bl oody Fridayd, (9 April 2018).

722\/ideo on file.
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772. Womenalso rescue injured men and boyslose to the separation fen@ One
woman told the Commissiohow on 30 March 2018, at the North Gaza protest site, she
rescued men and boys trapped behind the barbedweiisavhile the ISF soldiers were firing
live amnunition in their direction:

[T]hey were trapped and very close to the fence. | wanted to go rescue them because

I am a woman. (é) There were about 15 men i nc!
the fence. There were doing nothing, they had no weapons, #reyjust getting

closer to the fence. | was concerned they would be captured by the Israelis. | told a

woman next to me Al am going to get them, I a
decided to go rescue the men and children because | am a woman. Asa,Wloey

would not shoot at m&#

Motivations of women and girls

773. Women interviewed by the Commission and reports received suggest that women
wanted to challenge prevailing gender narfi#\ 22-yearold woman told the Commission:

fil participate like theyoung men. We participate as equals because of the bad economic
situation and the blockade. | am very upset that | cannot find work and cannot sustain myself.
| am a skilled woman’® It was reported that women in Gaza were educated with the notion
thatwonen ar e t he sy @brgrandroothers adwayis Betped owr grandfdihers
and fought with them during the Nakba and the first Intifa@aOne female demonstrator

told the Commission:

| have always struggled for the liberation of my people so thahiy | participate in

the demonstrations. | was very active and | would go as close as | could to the fence,

to the point that | was face to face with the soldiers and | would talk to them. | was

the bravest of all of the women and braver than mostofitken .  ( é) | woul d carr
and burn tyres and evacuate the wounééd.

774. Women and girls who participated in the protests expressed a high level of support
for the GMR and its underlying causes, including the right to return for Palestinian refugees,
and to endhe longstanding blockade with its adverse impact on the life and livelihoods of
Gazang?®* A 64-yearold woman told the Commission that the importance of the

demonstrationds aims outweighed the usual soci al
public events:
The reasons why we demonstrate are obvious! (
The number of women participating in the demo
because it is still a patriarchal society and religion plays an important role. Becaus
of the importance of the issue at stake, we do

to demonstraté3°

723 Interviews KHI008, KHI009, KHD33, TXI012.

724 |Interview KHI009.

725 Interviews HQIO015, KHI006, KHI008, KHI010, KHI017, KHI033, TXI012; MEEM,: nx XY wB MF 4Yr IOF
WphHNTKF Xc 291 ¥ ,®=lely2@8.kF 331 WO0 _ F I x

726 Interview KHI019.

2ITMEEM,WJp H NIOF Xc 2tY eB BEAU0IE WOO0 _ FIFx :nxxY wsBMF Yr IOF
728 Interview HQIO15.

729 Interviews KHI008, KHI013, KHI017, KHIO16, KHI019, KHI033, MBI005, TXI012; OCHA

Humanitarian Bulletin occupied Palestinian territory (December 2018); Video on file.

730 |nterview TXI012.
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775. More specifically, numerous women told the Commission that they participated in the

GMR with the objective of informing the outside world that woraed children in Gaza live

in extremely dire conditions without adequate medicines and health facilities and

employment opportunities outside the hoffieThey shared a sense of hopelessness and

despair about the future because of the occupation and ti@bk*>Wo men6s reasons for
attending the demonstrations should be understood in the context of intersecting forms of
discrimination and violence affecting women and girls in Ga%a.

776. Many women expressed fear of injury, violence and death at the demionstrat

Some also described despair and even suicidal thoughts stemming from oféxsiing

discriminatory situations, including patriarchal societal norms, deep poverty and living as

refugees under occupatiéit.In three instances reported to the Cominisshis led to

women expressing indifference to the risk of injury or even death at the prétéstsording

t o one WHen ltgdte time prof@sbmetimes, | just want to end it. | go to the protest

to either die or to feel an escape, | don'twamttbe i njured, I [¥ust want to
Highlighting the desperate economic situations among Gazan families, these women told the

Commission that if they were killed, at least they would leave a financial legacy to their

children or other family membeesnd woul d no | onger e fAburdenso th

D. Women becoming primary breadwinners and primary caregivers

777. The social impact of the GMR demonstrations has had a disproportionate effect on
women and girls in Gaz# increased the burden on womerdairls who became primary
breadwinners as well as caregivers for the wounded.

778. The death of a primary breadwinner, either a son or spouse, has a direct and immediate
impact on the living conditions of the mother, or widow and her children. The oppasuniti

for women to fill the income gap are minimal given the s@gionomic situation in GaZ&®
According to UNFPA, in the third quarter of 2018, less than 26 per cent of women in Gaza
were participating in the labour force (i.e. working or looking for a pix) 78 per cent of

those were unemployed (versus 46 per cent of f#&m). this context, women told the
Commission that it was extremely difficult for them to seek outside employment when their
sons or husband as breadwinners were incapacitated orikiliesl especially difficult for
women who were married at a young age as they have never worked outside the hétfsehold.

779. It was also reported that women inheritbebt from their deceased husbands which
added to the challenges widows faced. However, in case reported, charities and
organizations were able to raise the money to reimburse sucHtebt.

731 Interviews KHI014, KHI017, KHD18, KHI019, KHI020.
732 |nterviews KHI008, KHI013, KHI016, KHIO17, KHI019, MBIO05, TXI012; Video on file.

®BUnited Nations High Commissioner for Human Rights, f#l
of discrimination and violence in the context of ratisacial discrimination, xenophobia and related
intolerance on the full enj oy meMHRC/3IHMA0) al | human rights

734 InterviewsKHI017; KHI018; KHIO19.

735 Interviews KHI017, KHI018, KHI019.

738 Interview KHI018.

737 Interviews KHI014, KHD17, KHI018, KHI019.

738 OCHA Humanitarian BulletifDccupiedPalestiniariTerritory (December 2018).

739 | bid.
740 Interviews KHI013, KHI020, KHI021.
“The Electronic Intifada, AFamily of Gaza massacre Vic
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780. In Gaza, the lack of employment opportunities for women, and discriminatory laws
regarding child custody have previously forced some women to marry the roobttheir
deceased husbartt A woman from the southern part of Gaza told the Commission that after
the ISF killed her husband at the demonstrations in July 2018, she had no choice but to move
with her six children into her brothém-l a w6 s h o meed $3800 dronr aeQat@ri
donation for the death of her husband in addition to a monthly pension of approximately $400
from the authorities. She was forced to marry her bratiaw under threat of eviction:

My brother in law lives in the house and is m@wsng me to marry him otherwise he
will take over the house with my children, and | will be removed from the household if
| do not marry him. | am trying to get money to rent my own home so | can live away
with my childrer’*?

781. In the customary division ofibour in the household in Gaza, the treatment and care

of an injured family member is mainly the responsibility of the mother or i#ffEhe high

number of injured people since 30 March 2018 compounded by shortages of electricity,

medicines and equipmen@adforced hospitals to release patients prematurely and hand over

the treatment to the familié®As one woman t o lwbmdanhhetheGotmeni ssi on: f
are the ones who take care of the amputees and their inginittten @ ) . Women al ways
carry the healest burden in Gazan societ{

782. The mother of a I§earold girl shot in the leg on 30 March 2018 in Rafah explained
to the Commission the difficult burden she carries as the main carer for her daughter and the
psychosocial consequences on her and hé&trehi

The injury haehad a huge impact on all of my children, economically, educationally,
psychologically. (é¢) My daughter needs a huge
mental. | have to go with her to the bathroom to help her. My other childreeait

upset. They dondédt wunderstand why she gets alll (
every time. On two occasions now | have had to go out of the house and be away from

them, on my own, to feel like | have a moment to calm down, a monmeysget. My

husband was killed and | am doing this alone.
own /4’

783. Despite the relatively low proportion of injuries among women and girls, the
consequences of an injury are often more severe for women, especially whiejure

woman is a mothet® A few women told the Commission that they are expected to continue
fulfilling their home duties despite an inju§2.Some women also said they sought assistance

742 AJHRC/29/CRP.4para. 596; A/IHRC/35/30/Add.2.

743 |Interview KHI013. Due to limited time and resources, the Commission was not able to investigate
further instances of forced marriage and eviction affecting women who have lost a spouse killed

during the GMR.

744 Interviews HQI1050, KHI009, KHI014, KHI028; OCHA Humanitarian Bulletin occupied

Pal estinian territory ( DeckGawza &mMd BiypNemso meihds Affairs
and Great Return Mar coth, A(GROMO8)i.n the Gaza Strip
745 OCHA Humanitarian BulletitDccupiedPakstinianTerritory (December 2018)see section on

i mpact on Gazads health sector.

748 Interview KHI014.

747 Interview HQIO050.

748 OCHA Humanitarian BulletirDccupiedPalestiniariTerritory (December 2018).

79 Interviews KHI009, KHI011, KHI029; OCHA Humanitariddulletin occupied Palestinian

territory (December 2018).
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from their sisters, mothers or female friends to support themimhibese chores and caring
for their children while they are in convalescefi®ne injured woman however mentioned
that her husband had to fAtake ®&%re of himselfo wt

784. Injured women often rely on other family members to aceeedical treatment
because of the social norm that prevents women in some families from leaving their homes
unaccompanie®? UNFPA reported that women who have participated in the GMR without
the consent of their male heads of household have sometime gbt soedical assistance
outside the field hospitals. Women often refrained from registering their personal information
at the field hospitals to avoid future disputes in the hous€hbWlomen reported that they
refrained from receiving medical treatmentldaling severe tear gas inhalation during a
demonstration to avoid possible tension with their husb&ids.

E. Domestic violence prevalence and its link to the GMR

785. According to mental health professionals in Gaza, injured demonstrators,
predominantly young rad middleaged men, exhibit anger, aggression and hopelessness
resulting from severe depression caused by the traumatic events of the 2018
demonstrationg2® This has led to an increase in domestic violence, among a community
where even before the demongtras over half of married women reported at least one form

of violence in the hom&$ While approximately 51.1 per cent of married women have been
exposed to at least one form of violence by a family member in Gaza, less than 1 percent
sought assistanc&’ Domestic violence is not prohibited by law in Palestii@he Special
Rapporteur on Violence against Women reported that the economic situation, the level of
unempl oyment and the pressure of the occupation
c hi | dreg mdking thein Bubject to domestic violence, in particular in Gaza, due to the
constant pressure felt by the blockade and the recurring cycles of conflict, and the
overcrowding that limits their mobility and privac§? UNFPA similarly reported that facter
enabling situations of gendbased violence included the fact that perpetrators rarely face
legal, criminal or social penalties for their abusive behaviour. In addition, while divorce is
legally permissible in Gaza, dominant social norms prioritizeotheervation of a marriage
regardless of the cost to victims of gentiased violencé®

786. Some women reported that domestic violence is a factor pushing them to attend the
demonstrations tegmisting sisatienp & violehclld-on exampke, oa
woman suffering from domestic violence told the Commission:

750 Interviews KHI009, KHI011, KHI029.

751 Interview KHI016.

752 OCHA Humanitarian Bulletin occupied Palestinian territory (December 2018).

753 Interview KHI013.

754 OCHA Humanitarian Bulletin occupied Patimian territory (December 2018).

S5 |nterviewHQIO56;Wo me n 6 s Af i@az a &e d TheNBReA and Great Return
March AGRMO im,tH{e0G®82a Striop

756 InterviewsHQI033, HQIO56,A/HRC/35/30/Add.2.

757 For those individuals who do seek help a@ach the police, less than one third of their cases go to
court, where justice is not guaranteed (A/HRC/35/30/Add.2).

758 A/HRC/35/30/Add.2.

759 A/HRC/35/30/Add.2.

760 OCHA Humanitarian Bulletin occupied Palestinian territory (December 2018).

761 nterviews KHIQL4, KHI017, KHI018, KHI024.
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XIl.

I dondét care if | get martyred, I want to die i
want to divorce my husband and be free, my parents will never accept, they prefer that

| die than obain a divorce. | went to protest as an expression of freedom, freedom from

the violence at home, the fact that | cannot divorce my violent husband, that | want my

kids to live in dignity. (é)1f®%] divorce my hu:

787. Other women regrted being victims of psychsocial and physical abuse by their
husbands or other head of household, who accuse them of responsibility for the injury of a
son or daughter, or sustained by their husband at the prot&§t Bite example, one woman
explainal that since her husband inhaled gas at the north Gaza protest site on 14 May which
created c¢ hr on heccanbhat dleem he beconmeuverg angry téwards me in the
house and towards the children. He screamd he breaks things. He is very fradad. We

live in very bad conditions. He hits the children. When he becomes violent, | leave the
housd%o

788. Some women also told the Commission that their husbands or fathers blamed them
for the wo me e example, onerwpman said that hendathit her because

she was wounded on 14 May by gas canisters at the Khan Younis proté&St/sitether
woman said:

My husband was very angry that | went to protest, | escaped the house to go participate
that day. He started shouting at me when lgatinjed Awhy di d you particpa
did not speak to me for an entire month. He expressed his anger towards me only with
words, he said Aif you ™o out again | will divi

Impact of the demonstrations on Southern Israel

789. As part ofits mandatethe Commission sought to assessithgact of the largecale
protests that began on 30 March 2018 on southern Israel, and in particular on Israeli civilians.
The Commission requested, received and a&adlyinformation from various sources
pertaining to tk situation of Israeli communities living in close proximity to the fence, the
closest community being only hundredswdtres from the fence.

790. The Government of Israel refers to the Israeli communities located near the fence as

t he Gaza .A&bBut55,600 oiyili@n$ live in this Envelope which includes about 50

communitiesi towns, villages and Kibbutziri all within seven kilometers of the fence.

Sderotis the biggest town with 25,000 residents. The remaining communities are part of three

main Regioal Council s: Eshkol, Shadéar HaNegev and Sdof

1284 Interview KHI021

Bl nterview KHIO021; Weanza 0an A ThisVeriRe anC@reat Return

March AGMRO im,tH{e0&G82a BDICHAp Humani tarian Bulletin Occ
territory (December 2018); @éidential submissiod00.h Womends Centre for Legal ai d
Counselling Submission.

764 Interview KHI021.

785 Interviews KHI016, KHI017; Confidential submissia00.5 Womenés Centre for Legal a
Counselling Submission.

766 Interview KHI1017.

767 Interview KHI1016.
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A. Killings and injures

791. During the period under review, no Israeli civilian deaths or injuries were reported in
the context of, or as a result of, the demonstrations. The impact on the civilian comsnuniti
of southern Israel during the prote$tespecially the impact of incendiary devices and
attempts to cross the fence into Isfiaptimarily concerns damage to property and livelihood,
disruption of daily life and access to services, as well as sgrgyehosocial trauma.

792. Before discussing the effect on the civilian population, it is important to note that
violent incidents during the protests caused one death and four injuries among Israeli soldiers.
OnFriday,20 July 2018a protest daya Palestinia sniper shot Staff Sergeant Aviv Lefi

the Givati Brigade while he was near the fence opposite of Kibbutz Kisgtffihecording

to Israeli sources, he was shot from the first line of houses in Gaza, located a few hundred
meters from the fence. On 25 J@@18, also near Kissufim, another soldier from the same
unit was injured by live firé®® In both cases the IDF maintained that the sniper had taken
advantage of the fact that the soldiers were distracted while dealing with civilian
demonstrators, thus exgiag themselves to enemy militants. The IDF also claimed that this
may have been a deliberate plan, using the demonstrations to attract the soldiers to a specific
different location near the fené®.

793. On numerous other occasions during the demonstrati@hsstimians burned tyres

and threw and slung stones at IDF soldiers. According to Israeli sources, grenades and IEDs
were thrown as well, however the Commission could not confirm that they were thrown
during the protests, and therefore not necessarilyingalinto the mandate of the
Commissiorn.’

794. Regarding the injuries dDF soldiersduring the protestgn 14 May 2018, an Israeli

soldier was lightly injured by a stone thrown by protest&@n 13 July 2018, a soldier was

moderately injured, reportedly taygrenadé’® According to the IDF, a soldier was injured

as Palestinians reportedly threw a number of f Mol
Israeli forces deployed at the fence east of Jabalia on 14 Septembéf*ZHS IDF also

reported that a soldr was injured during the demonstrations by grenade fragmentation a few

days later, on 21 September 2018.

795. The Commission is aware of similar incidents which occurred during the protests,
which however did not result in casualties among IDF soldierseTinelude the North Gaza
14 May inciden{see the 14 May 2018 sectio®eportedly, an IDF vehicle was fired upon

768 OCHA, Protection of Civilians, (330 July 2018);
769 OCHA, Protection of Civilians, (£30 July 2018); IDF Spokespersoiproka Medical Centre

announcefment, o f*xAq " AY25J00ly20%8°8 | ¢ LS ox 0 T T
70|DF SpokespersoM, wi t t er |, (25 Juk§/¥2018)“SWaHLa11n1"~" s 4 s
s Xfh,. J0hB2018);Wallafy 1 x v s« ¥ . s 4. 4{s . 1Jah22p18)) - | chx v L X
Ynet , il DF of ficer wounded from Gaza sniper fireo, (25

71 etter from the Permanent Representative of Israel to the United Nations addressed to the-Secretary

General and the President of the Security Councn (13 May 2018); IDF Spokesperson, Twitter account

Soroka Medical Centre “amadadAgemhewts” A 7x (4.5 47" 4> 1.
s ¢ R L,13J01y2018.

72OCHA, Protection of Civilians, @ 1 May 20 1-81)~;¥ _¥n esty,1:Cfl; x sG55 . X{{y x . s

s ¢ % Nay 2018); Calcalist, « 1 Y28 & + 4 1xx 1 4741 o As (Magd ] __" s¢ x
2018),(the soldier was evacuated to Barzilai Medical Centre in Ashgelon).

7I3OCHA, Protection of Civilians, (36 July 2018); IDF Spokesperson.

774|DF Spokesperson, Twitter, (14 September 2018).

75 |DF Spokesperson, Twitter, (21 Septerer 2018 ) X Wa ¥l a,,1 A~"s > 40 x, .« 7
Y . 57 {7 9 % 21 Y9eptembeér018.
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during the protests onJune201877¢ On 6 July 2018 an explosive device thrown from the
Palestinian side, bounced off the fence and hit ptote attempting to breach the fence.
Photos and videos released by the IDF dégalbtov cocktails, grenades ateDs allegedly

used, or intended to be used, as part of the Friday protests on 30 March 2018, 6 April 2018,
1 June 2018 and 28 September 20A8 indicated in above sections, the Commission
observed a considerable number of photos and videos in which protestors are seen throwing
stones and flying incendiakjtes and balloons during the protests, and in one case shooting
down an IDF drone.

Incendiary kites and balloons

796. The launching of incendiary balloons and kites into Israeli territory has been part of
the demonstrations at the Gaza fence since April 20&8t have consisted of burning rags

or coals carried by a simple kite constructéglastic and sticks, or by balloons or condoms
inflated with helium gas. While most of these balloons and kites landed within the Envelope
area, some reached locations dozens of miles away from the Gaza Strip. In several cases, they
landed in empty edudanal institutionsand in private houses, causing property dani&ge.
Residents of Israeli kibbutzim indicated that, in some cdkedyalloons and kites posed a
grave risk for chil doutmight exptodetohigniye uporelendingi nnocent 6,
being touched?’® This was particularly the case with ballebased devices that would be
attractive to a childin November 2018 a vehicle went up in flames near kibbutz Alumim

after it drove over such an incendiary devitk.

797. Information gathered from multiplesources confirms that hundreds of incendiary
kites and balloons were launched from the Gaza Strip towards Israel during the
demonstrations. More than 1,600 fires were recorded in southern Israel between April
October 2018, burning about 7,000 acres af lgaimost 30 square kilometres)ith damage
estimated in millions of dollar$? Extensive damage was also caused to agricultural land and
crops in southern Israel, including approximately 1,200 acres of burned cultivate@'land.
Local residents told the Canission about the serious loss of livelihood caused by these
fires, as farmers have lost everything they worked for in the past®&dre Commission
heard from a local resident who specializes in insurance and risk management that the direct
damage causday the fires and the difficultio access and cultivate the land due to security
reasons may reach more than 20 million US dolrs.

798. It should be noted that a significant decrease in the launching of incendiary kites and
balloons was reported as a resafitceasefires reached since April 2018, the last one was

778 IDF Spokespersqmmwitter, (1 June 2018)
7"TOCHA, Protection of Civilians reports; Israel Fire and Rescue Services
778 Interviews BOI007, MBI004; The Kir Amit Intelligence and Terrorism Information Center

reports from 8 and 17 July 2018; Resilience Centresd w
6innocentd incendiary devices.
™ nterview MBI 004, Lsrae’H"l Haynx o A* M, (M- _or +-¥ 5.

November 2018).

780OCHA, Protection of Civilians, (19 JusgeJuly 2018).
81 |srael Fire and Rescue Authority.

82 |nterviews BOIO07, BOI014.

8 |nterview BOI015.
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agreed between the parties in November 2018. Following this ceasefire, no incendiary kites
or balloons were launched for six weégs.

799. Locallsraeliresidents also told the Commission that the hesmgke caused by the
fires and burning tyres forced them to use masks and to stay ifffdowas mentioned that

as a result of the high level of air pollution, members of the community are required to use
medication, and that thevacuation of vulnerablpersons (e.g., elderly or sick) from the
Envelope area was considered, at least on the days of the pf&tests.

800. The psychologicaleffect of the fires caused by incendiary devices was repeatedly
highlighted.According to the IDF Spokesperson, an incendiary Riarked with a swastika

was flown into Israel on 20 April 20787 One witness told the Commission that another kite
launched from Gaza carried a photo of an Israeli minister who resides in southern Israel and

t he wweerar@ goingito get your home &Shethderieds a [ ot of psychol og)

people are talking about the ongoing st@&8 The Commission observed photos and videos
depicting kites and bteydrecoming toywiu t swedwill fmtg a n s
suffer aloné . Mo r e ous epen souvca mdterial covered the activity of the Balloons
and Kites Unit which has stated its aims as flying incendiary devices over the fence to set

|l sraeli fields on fire. During an Apnot | 2018

dozens buhundreds of kites will be flown toward the enemies, burning their crops, and
causing them confusion and patic

Attempts to crossthe fenceinto Israel

801. Israeli civilians repeatedly raised the fear that protestors will cross the security fence

and ham individuals in nearby Israeli communities. Asnoted t he above sect.i
assessment of the demonstrationst hi s f ear seems to have shaped

the protests, including the protective measures taken by the ISF, as veluss of force
vis-a-vis protestors. Members of the local community provided some details on the protective
arrangements adopted in their Kibbutzim, addressing the risk of infiltration. Apart from a
high electronic fence and the surrounding barbed witegm of guards is actively patrolling

the area. There is also a team of trained first responders in the Kibbutz, as well as arms under

l ock and key. Mo st i mp the IDRcart be with ustinlreenatteriot n e s s

minute® 78°

802. Notwithstandinghese arrangemenswi t ness t ol d t litssc&@p mmi ssi on

to think about the threat. They [Palestinian demonstrators] go through the fence and then
what?0 72 Another witness, a resident of a Kibbutz close to the Karni crossing, observed

thahe abjecti ve of The Paleptinians ieGazasvantte cordqueelsraelr n o6 .

and to deport U3 S h e a d dteedisktofhindiltratiof is realOnce someone crosses the
fence, they are in the centre of the Kibbutz within two minutes anddthept come in
peac® 2! One local resident referred to a statement made by Hamas leader Yahya Sinwar,
announcing in a Gaza mosque that he would soon deliver a speech from Kibbutz Nahal Oz.
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Accor di ng t ®venihhgSnwar]istot acwally gaid to do it, he has enough
people over there following his wisle8?

803. Since the beginning of the protests on 30 March 2018, the IDF reported at least 63
incidents in which Palestinians crossed the security fence, or attempted to do so. According
to the IDF, at least 27 incidents took place during the demonstrations. In most cases,
Palestinians returned to the Gaza Strip after cutting the fence and crossing into Israeli
territory.”*® In a number of instances, related or not to proféilsés persons attemptintg

cross into Israel were shot or apprehended by the IDF, and the IDF reported that some of
these persons were arm@iThe IDF killed four Palestinians in what was reported in Israeli
media as an attempt to abduct an Israeli soldter.

804. In light of these inidents and the perceived threat to the civilian population in

southern |Israel, the Commi ssion notes that the d
leadership in Gaza emphasized, on many occasions, that the demonstratiargesbould
remaini peacef ul . The Gener al Pri nisafullypeacefalf t he GMR

Q
march from the beginningtotheénd and ur ged participands to sit 70
prevent the clash of young people with the occupation forégStatements of thisature
were also made, for example, by the GMR Higher National Committee and by Hamas
spokesperson Fawzi Barhouf.

805. However, the statements leading up to the protests on 14 May 2018, which had been

mar ked as fAThe Return of ngoftha fénteiandnntarchingal | ed f or
towards lIsraeli towns near the border and staying there, while maintaining the peaceful

character of the campaid? Some public statements were ambiguous, while others

explicitly urged protestors to cross into Israel by forseg e.g. the section onthe

Commi ssionds under soteanHhmasig ther GMRE rSishilarlygant h e

of ficial statement by Hamas, deliveintbted on 14 May
struggle to reach the fence, which will be rema@/88

806. In addition to the above mentioned statements, a senior official of the Palestinian

Islamic Jihad, Khaled ABatsh,stated an intention to use the protests, the kites and wire

cutting units to make the situation of the Gaza Envelope similar to that dErdi

settlements within the Gaza Strip before they were dismantled, implying that Palestinian

attacks against these settlements eventually forced Israel to evacuafé'tB@emanother

occasion he warned that if the blockade is not completely lifteaklisesidents of the Gaza

Envelope will pay the pric&? Additional public statements and comments on social media

indicate that some protestors, as well as members of the Palestinian armed groups, supported

spreading fear among Israeli civilians. For epame members of the f#AKites a

792 |nterview NMI011.

793 DF Spokesperson, Twitter account.

794 |DF Spokesperson, Twitter, (9@ 12 October 2018).

| DF Spokesperson, Twittedil(2 i0ctxghkrd"2Q1BY 1! MakoX &1
October 2018).

7% Hamas official website, (27 March 2018).

797 http://hamas.ps/en/

™o6Firsto6 GMR Fat3eaMay06l8. account, 9 .

™AJazedpa JJIOFYyWDPYITBeHY wys3k 3Oy Krpr g AHiOr ¢ wbOj O ¢ BF
2018),AJazeera MNMauw HbDAFE wWNrt c¢cT WOAGALERW.c 6y KC pFH3T IOF
80Ha mapsf Fij tOF OF bm Wp H THOFo 14BayPoBy. bHc cYj RIOF Or bor OF
8lkhaled alB a t s, H JRIOF Y FYD y [Tr BYIIMYDr ¥ OB MiMay20m88 bl BWwWF pfF nt lOF 9
82AI-Quds POxwels¥, Fitl 92pm F3dAxB pF hj HOFR6O0Eohé&201.H TTCy B WIO P
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Unito vowed to rain hundreds of incerfdiary and ex
Following the suspension of its operation amid attempts to reach a ceasefire, thiatddit

in December 2018that this sispension was a mistake, arguing that it would be better to

negotiate while the Unit was still active in making the situation in the Gaza Envelope
unbearabl&® Similarly, a member of thespal | ed @ANi ght Harassment Unito
residents near therfee to leave their homes. He added thatthi¢ was planning to escalate

the violence against them, including to throw stink bombs and spray the fields and trees in

Israel with poison, and to launch balloons every day carrying stun greéfladegress

staement from Islamic Jihad described new missiles that could turn Israeli towns around the

Gaza Strip into a place where no one could i#e.

807. Attempts to cross the fence, statements from Palestinian leaders inciting hatred and
violence, past experiences ofl@sinian aggression and ongoing violence by Palestinians
against Israeli§ whether related to the demonstrations or in@ontribute to a constant
feeling of fear among Israeli civilians and soldiers. It is clear to the Commissiomaimgt

Israeli civilians genuinely believe that they will be in serious danger if the fence is breached,
and Palestinians from Gaza cross into Israeli territory and reach their communities. Despite
the fact that the IDF can respond and come to their rescue within minutes;cthent
provided by local residents demonstrates their fear of such a violent scenario playing out,
stressing their proximity to the fence. Indeed, local residents highlighted the psychosocial
effects of the ongoing conflict. A local resident stated tinvatien you live close to the border

you get totally different fears and perspectd®Anot her wi t mesaseftheai d t hat:
Kibbutz members, and all the children, are receiving pswduial suppoit 8 Between

March 2018 and November 2018, the Restlee@entres operated by the Ministry of Welfare
Affairs and the Regional Councils received 2.5 times more calls in comparison to the same
period last yea$?®

808. In the course if its inquiry into the threat posed to Israeli civilians, the Commission

carefully assessed the claim that Hamas organized the demonstrations in order to enter Israeli

territory and cause harm to Israeli civilians. Senior Israeli authorities often repeated this

narrative on the international stage. By way of example, in an interviewiiNew York

Ti mes, | DF6s Head of I nternational Medi a, Lt. Co
of a Google map with directions from Palestinian territory to the nearest Israeli village, Nahal

Oz, implying without more that demonstrators wanted éecdnd on the village to cause

harm®°1 n anot her case, |l srael 6s Ministry of For ei
displaying a Google maps image with arrows and directions from Palestinian territory to

803 Facebook post of the Sons of Al Zewari claiming the preparation of baloons to be send to the

Israeli side (5 Novendr 2018).

804 https://www.facebook.com/abnaa.zoua?2 December 2018.

85Shehab, September 28, 2018, and the Facebook page of

29, 2018.

806Fjlastin atYawm,Ocb ber 5, ZOH_LJS;C)bH;aﬂPOE)dg.J}a,CDﬁ-OF 93 Ct CtCt ©wmpy¥Fl
A, (13 November 2018), (a new missile introduced by PI
Ashkelon into hell o).

807 Interview NMI011.

808 InterviewsBOI007, NMIO11.

809 InterviewBOI007.

810 Malachy Brownefi A Day, a Life: When a Medic wWas Killed in Ga
December 2018). See, in particular, the video footage betweein 4:08.
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nearby | sraeli vill ag edthe riagslwithette igaalgf kidiagping " Ha mas o r ¢
or killi®g Israelis. o

809. The Commission has verified that the map in question originated from a post on the

Facebook page, iThe Great Mar ch of Return, 6 whi
activist, Ahmed Abu Artemésee the above section on the origins of the demonstrafigns).

Abu Artema and a number of other activists are administrators of the Facebook page, which

was the first source of information for demonstrators and has since amassed 35,808 followers.
Intheddsence of an fAofficialodo Facebuniltheegmdage for t he
of April, when the Higler National Committee created a pagethis page essentially

functioned as the de facto source of information for the movement.

810. However, the image, liich was posted on the page on 12 May 2018, only depicts the
walking distance to the nearest Israeli villages, and other maps show similar walking
distances from other areas along the border fence. In these posts, the Commission found no
calls for violenceor to cause harm to lIsraeli civilians, and in earlier posts the page
consistently called for peaceful assembly. On 13 May 2018, the page also posted another

message, which urged demonstrators to, AAl ways r e
peacefullmans are usedé Our march is peaceful and it
is to return home only. o Another post, al so shar
ithey should not kil l anyone or destootoy any hous
trees, even if the army uses fire and snipers. We will not kill anyone. We will preserve the

peace and mobilize our people. o

811. The ISF and other organizations also drew an association between this Facebook post
and some social media posts by Palestmiaho called for explicit violence once in Israeli
villages®* The Commission reviewed the separate posts inciting violence, but found that the
individuals who made these posts were not affiliated with the Great March of Return
organizers.

In May, the hed of Hamas Political Bureau in Gaza YahysSalwar was widely quoted,
including by the lIsraeli Supreme Court, in a UN Secre@eyeral report and in a
Washington Post opinion pi &%ashabingsdidsimnApd,] 6 s Ambassa

to a crowd 6demonstratorsi we wi | | take down the border and te
t heir his cstiatensent deceived much attention and was often referred to by the
Commi ssionbdés interlocutors as indicative of t he

crossing the fence. When the Commission sought to verify this statement, it reviewed several

short videos with English translations of the speech that were widely circulated on the

internet, in which thisoftequot ed part of Si nwheedbsutnidpeech appeal
sentencé®The Commission reviewed the original entire clip in Ar&liand could confirm

8 sraeli 6s Foreign Affairs Min., #fAlsrael protecting it
2018).

812 Great March of Return Facebook Page

https://mww.facebook.com/pg/maseera2018/community/?ref=page_internal.

813 hitps://wwwmemri.org/reports/greatturnmarchcampaigrinitiative-sponsorechamaswhose

goaklwasbreachborderfence

84Washington Post, fAStop dem¢(laMay0n8); WhllStreate! for defendir
Journal, AThe Tr ut b (2&NMag2018) ahdamtie $sraeli High Cowstr a e |

judgement (para. 54).

815Video footage on file.

816 /ideo footage on file.
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X1 .

that Sinwar és wor ds h ad-sententeirethie vibeosenvith Edglishi ber at el vy
translations. The full sentence makes clear that Sinwarpeadking of instilling fear (a fear
so great it would take hearts out), and not of literally tearing hearts out of bodies.

Risk of displacement and prospects for improvement

812. Previous facfinding mandates already pointed out that the repeated cycles of
violence affecting the Envelope area may result in the displacement of individuals and
groups, pushing them to leave their homes in southern ffdetleed, local residents told
the Commission that during previous rounds of violence they, or their neighthad to be
evacuated to other areas of Israel which were considered$aféth respect to the GMR,

a |l ocal r e s imdng familiesleaveahe areéatoa the efitire weekend in order to

avoid the Fntdsheyexpiesseddaresnsedattif the situation persists,

Apeopl e wildl decide to |l eave the area altogether
has recently deci de dnotongeriwistevtelivairhaevark@® b ut z, as he

813. Notably, some members of local commurstirear the fence acknowledged the

suffering of the civilian population in Gaza and the strong link between the dire humanitarian
situation in Gaza and the escal atddspemte o f vi ol enc
neighbour is a dangerous neighbour. Bsd they find something to live for they will find

something talie ford 82! Despite this grim reality, witnesses mentioned tbhanfany years,

they had good neighbouring relationships with Gaza resi@&n8ome local residents

expressed their hope that thenflict can be resolved in nernolent means in order to

improve the living conditions on both sides of the fe¥é@his was reiterated by another

witness, Istanewgupg hatt & ti me when the Palestinian
people in our comomity still hold on to the idea that we can have a normal relationship or

Opeaced I f t hbeSthées ctome | ruidg ldwe vand tredn fPalestians h at  f

in Gaza] to have a better life because the moment they have a better life, we wilblettee a

life. This is the side of tbB® story that most pec

Freedom of assembly in the Gaza Strip, West Bank and
Israel (in parallel to the GMR)

814. The Commission was mandated to investigate alleged violations and abuses
committedin the context of the largscale protests that began on 30 March 2018, regardless
of duty-bearer While focusing on the protests along the Gésrael fence, the Commission
interpreted its mandate to comprise also the manner in which the parties anesgheitive
security forcehandledcivilian demonstrations which took place in Gaza, in the West Bank,
and within Israel, in parallel to the GMR.

815. Theongoingpolitical division between Hamas and Fatafggeredmost violations of
the right to peaceful asmbly committed by Palestinian security services since June 2007 in

188

817E.g.,A/[HRC/29/CRP.4, para. 67.

818 InterviewsBOI007, NMI011

819 InterviewBOI007.

820 InterviewsBOI0O07,NMO11.

821 Interview MBI00A4.

822 Interviews BDI007, MBI004, NMI011.
823 |InterviewBOI007.

824 Interview NMI011.
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Gaza and the West Baf®For exampl e, the annual commemor ati on
were suppressed in Gaza, while the annual comme
banned in the West Ba§i In its 2017 annual report, the Independent Commission for

Human Rights reported that the most common violations of the right to peaceful assembly in

the West Bank concerned assembliespolfitical nature, while most of the complaints

regarding a violatin of this right in the Gaza Strip related to economic or social

grievance$?’

Freedom of assembly inside the Gaza Strip

816. In the months leading up to 30 March 2018, the Haledsecurity services banned

and forcibly dispersed several peaceful assemhliéd to protest the prevailing humanitarian
crisis in Gazd8®The de facto authoritiesd suppression of
has led to a general understanding among Gazans that voicing dissent can entail a heavy

handed r es pon sty agencies$t Agaiasstiis background, it is perhaps not

surprising that few demonstrations take place inside the Gaza Strip, let alone demonstrations

that could guealiefoy as @Al arge

817. On 18 June 2018, a git was organized, with permissitay the Ministry of Interior,

in the Al Saraya Square in Gaza City, to call for the end of sanctions on Ganréthed

internal division. After its initiation, reportedly about 50 Hamas security officers in

plainclothes arrived at the $it and violence ensue@articipantswere beatenvith batons

and people who photographed the events were pursued and forced to delete all images on

their phone$**Gazads Ministry of Interior denied this a
participants had been arrest&t.

825Human Rights Watcii Two aut hori ti es,, o(nCc twabye r Rghtto8 )d. i sPsGHR:0 7
peaceful assembly under the Palestinian National Autiiority Eur omed 2014 Freedom of Ass
Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion

and expression, Mission to Israel and the occupied Palestinian territory, A/AHRC/20/17/Add.2, (11

June 2012), paras. 85. A/IHRC/28/45, para 686. A/lHRC/25/4, paras. 6&7. Amnesty

I nternati onal ,Alanng attdck gnlrredadon200Ekptesgion i Amnest y

International, (23 September 2013), pag&s 4 Tar e q HWamashuleiné&eazp, fipage 79.

826p C H RRightfio peaceful assembly under the Palasti an Nat i oea@pagesbi5hor i t y o

23. Tareq Mukhi mer, fiHamas rule in Gazaodo, page 79.

827 Independent Commission for Human Rights? 23 nual Report, (14 November 2018).

828 Confidential submission 030.

829 Confidential submission 030; PCHR:R i tp pdaceful assembly under the Palestinian National

Aut hagriptagees 12 and 15; Tareq Muk-B3 mer, fAHamas rul e in
80PCHR,APCHR condemns use of plain clothes officers to s
G a z,420 June 2018); Al Memn,f A | Mezan condemns -detsiseastlahdtex on pr ot est i ng
prisoners, calls for redgRrdctiumfe @i01i8l) ;| Jeremnutsiaed em PoGaz
in the isolated enclave express frustration over ongoing divide with AnbesWestBn k 6, (21

June 2018).

8lpglestiniatMi ni stry oY) bng@FBYPIOF ycF P cTh e dE®3 r IOF o0IdPHuF wy K
2018).
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Freedomof assembly in the West Bank, including East Jerusalenm
relation to the GMR

818. Restrictions on the rights to freedom of expression and freedom of assembly have
been imposed also by the West Bank authorities. The PA tends to prevent dissent, while
allowing the enjoyment of these rights to the extent it supports the local authorities and their
policies. Protests in solidarity with Gaza are often perceived as expressing frustration with
the PA or directly in support of Hamas.

819. A demonstratioiook placenthe West Bank on 13 June 2018 as pa
Sanct i on s,organizethpyavarigus Palestinian civil society actors calling for the

l'ifting of the Palestini an.Thase gumdtive ntegsdreas puni ti ve
date back to Aprik017 andinclude the reduction of salaries and early retirement of public

sector employees based in G&%aas well as budget cuts affecting electricity supply and

medical services in GaZ& Onthe morning ofL.3 June, the PA banned this prof8&twhile

permiting a Fatatorganised protest the same day in NaBté®espite the ban, the protest

went ahead as scheduled, with crowd of aroundd 200 protestors gathering at-Manara

Square in Ramallaft®

820. According to information reviewed by the Commission, thatgst on 13 June 2018

was largely peacefdf’ and theviolence employed b al est i ni an security force
was for the large part unnecessary and exce&&ifAalestinian security forces dispersed the

crowd almost immediately, and without warning labhed stun grenades, pepper spray and

tear gas$®® At least one person was reportedly injured when a gas canister exploded between

her legs®*° Numerous others were beaten by individuals wearing white®¢apsie witness

described that:

AThe Bal t agiweee all Wweading gvkité Jcaps, so they were very
distinguishable. They were particularly violent, pushing people. They also verbally and
sexually har#ss|[ed] women. 0
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82UNCTreporti Ten Years Later; ReuMeghr aliiiAl i it WawtafBank Ni dal
18)

Palestinians urge Abbasto easesahcons on Gaza Stri po, (13 June 2018).
83The Times of Israel, fADov Lieber, fAAbbas said to cut
2017).

84TheTi mes of | s-AlbasWestBafkprotbsts after handreds rally in support of
Gazao, (B3 June 201

85Al-Haq, fAPalestinian Security Forces and Agents Forcef
Ra mal, (15 Jure 2018).

88UN HumanRight§ Pal esti ne, AOHCHR: Banning of demonstrations
forces against peaceful demangtt or s i n Ramall ah of serious concerno, (
837 Interviews KHI024, ODI008, ODI010, ODI012.

88UN HumanRight§ Pal esti ne, AOHCHR: Banning of demonstrations
Palestinian forces against peaceful demonstrators in Ramallah of serioc oncer ndo, (15 June 2018

839 Interviews ODI0O10, ODIO11; UN Human Riglit# al est i ne, A OHCHR: Banning of
demonstrations and use of force by Palestinian forces against peaceful demonstrators in Ramallah of

serious concerno, (15nTesnsea?2bdB) ;PModds es Eiast R&Emal | ah:
Pal estinian Authority actually care about Palestinians
80Al-Haq, fAPalestinian Security Forces and Agents Forcef
Ra mal, (18 Jure 2018).

841 Interviews 1011, KHI024, ODI012; See also, for example, KHI024, OD010, ODI011; The

Guardi an, Aol iver Hol mes, AfPal estinian forces accused
2018).

842 Interview ODIO06. See alsoMaq, fPal esti ni an SrercefullyiDispgrseFor ces and Ag
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821. According to MADA, the Palestinian Centre for Development and Media Freedoms,
at least 17qurnalists from different media outlets were threatened or impeded from covering
the protest*® Dozens of arrests were carried out during the protest and on the following
days®4The Commission learned thaibst ofthose arrested were released after a fewsho

and forced to remove any footage or photos taken during the protest from their phones.
Several individuals were made to sign documents committing not to protest in the future
before being releaséf Some were questioned on their political affiliatiovdahat of their
families 846

822. A number of arrested protestors were severely beaten by civilians acting in
cooperation with Palestinian security forces or potentially, by members of the security forces
wearing civilian clothing*” One protestor told the Comrsisn:

Al was |l iterally suffocating and couldndét breat
officer started beating me. The second one was in uniform. They put me in front of the
police car and were kicking and pokatching me [ é
and he asked me to delete what | filmed. He kept beating me especially on my face. The
next day my jaw was % ery painful and my back. o

823. Another person described his experience after he was taken to a detention facility:

iThey t ook me ot roomtWhen wie gdt ® the mgrg they threw me

against the window of the room. They beat me all over my body. My face, my legs, my

torso [ é]. They tied my hands and my | egs wit
window, and then they lifted me a littlé bff the floor, by my arms. Later, | had my

hands handcuffed behind #% back, while sitting

824. Demonstrators and supporters of the Lift the Sanctions campaign also reported
incitement and intimidation by PA officials and on social méeflaThe Ralestinian
Cybercrimes La#* was referenced by several civil society organisations as the basis for
arbitrary restrictions on the freedom of expression, including in the context of the Lift the
Sanctions campaigfi?

825. It is noteworthy that following local and nt er nat i onal criticism of t
clampdown on the 13 June protest, subsequent events, for example similar protests in

Peaceful Demonstrators in Ramallaho, (15 June 2018).
843 palestinian Center for Development and Media Freedoms (MAD@,al est i ni an security for
violently suppressed journalists during peaceful protestin Rantaljah ( 14 June 2018) .

844 Interviews ODI008, KHI024, ODI006, ODI010, ODI011, ODI012, UN Human RigRalestine,

AOHCHR: Banning of demonstrations and use of force by
demonstrators in Ramallah of serious concerno, (15 Jun
845 Interviews KH024, ODI010, ODIO11.

846 Interviews KH1024, ODI010, ODIO11.

847 One individual in civilian clothing caught beating an individual on camera was seen carrying a

gun, which would indicate he was a member of the security forces. See Interview KHI024; video on

file.

848 Interview KHI024.

849 Interview ODI010.

8%0Al-Haq, fAPalestinian Security Forces and Agents Forcef
Ra ma I, (13 Jurie 2018); Interview ODI006; Confidential submission 78.

81Ci vil society orRafmosmtReontsr, i dtPiave sCymercri me Lawo.

852 Interviews KH1024, ODMO00S.
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XVI.

Bethlehemwere able to procedsy the Palestinian authoriti@sthout such a level of violent
repression

Freedom of asserbly in Israel, in relation to the GMR

826. Several protests in support of the GMR and against the ensuing ISF response were
held inside Israek? A prominent protest took place on 18 May 2018 in Haifa, attended by
about 300 people, who were dispersed by theslisRolice. At least 19 protestors were
arrested during this protest after ttadlggedly,acted violently and attempted to assault police
officers. All of them were released within 72 hours by an Israeli jGfge.

827. According to open source material, Israflolice dispersed the protests using
unnecessary force, and at least eight protesters physically and verbally assaulted by
police officers®® Footage seen by the Commission shows police officers aggressively
pushing demonstrators, punching several destrators while affecting an arrest, knocking

them to the ground, without the demonstrators resist the &%ddte Israeli Police
maintained that the arrested demonstrators disturbed public order and caused damage to
property. The Head of Israeli Policetad that following an investigation of the complaints
made by protestors, disciplinary action may be taken against police officers who used force
excessively8571t should be noted that such violence did not occur during similar protests in
Haifa on 20 May2018 and 1 June 2028

Misinformation amid the Great March of Return

828. Online dis and misinformatiorhave long beeprominent features of the conflict in
Gaza, with both Hamas and the IDF attempting to use social networks to shape public
discussionsrad narratives in their fawm. 8°
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8%3The Commi ssion inquired into these protests when ass:eée
in general.
84Adalah A" L T 16v%9 "6 L0 kTS X LB 2LMAS_ 41 wxoo_s 14X

2 22 RO @0 May 2018).

8SAdaleax, 1 *i s 4 1% s _dd4.s . sx T $” 4y s xly” 41,1 s x|
20188 5.Mag218); Mekomith ~ 4 * s, s .. s, q{ _s" s 47X sC 7
. "fi,19May2018).

856 A d a | Isrkeli police employed extreme violence last night in Haifa against Palestigian
(May 2018), saved on O drive.

8 Mekomi t, A4*_ sL si.. s.,.4__s" "B, MaF@IBY . T L sy sX
Israeli Police Facebook acamy21 May 2018.

88Ynet {-M. s .~ x.1_ L +r4-. XA, [MaZI); Haarét «x - :is S4 1% i x | o,
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89T he Guardian, Ariel Peled, fdThe ad,r s(t6 sheccieamhbemedi a w:

2012); The | ndep e n-Gaaconflict:ISacral mBdiarbecenies the lafests r a e |
battleground in Middle East aggressiob ut bewar e of propaganda and misinfor
2014) ; BBC Trending, f#BBG cTkr einmaignegs: aAcrceu r#aGQaez?adUn d(e8r Altu |
Human Rights Council, AfReport of the detailed findings
established pursuant to Human Rights Council resolutignlS/ 1 6, A/ HRC/ 29/ CRP. 4, para. 5
Lev-On , fi T®aiallet wor k? Frami ng So 8ocia Medid€ $ociegy(14 n War t i me, 0

September 2018) ; The Guardian, Leo Benedictus, il nvasi
Business I nsider, Rosi e Perper, i H aaulassldierse por t edl y cr e a
and steal security informationbo, (4 July 2018); Judah
I nstagram to lure | DF soldiers, army isAmapso, The Ti mes
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829. This created challenges for the Commission during its investigation. It also affected
the credibility of information reaching the international community, potentially impacting
also both the demonstrations and the respéimsreto.

830. Misinformation and disinformation can, under certain conditions, amount to
violations of international law e.g. to incitement to hatred or hate speech. The Commission
did not have sufficient time to investigate such allegations.

831. It did, however, in the course of its inquiry on individual cases, encounter examples
of misinformation that it presents below. teviewed a number of reports by independent
think tanks and organizations alleging that demonstrators were affiliated with violent
extramist groups. However, these reports frequently lacked methodological rigour,
misidentifying victims and setting forth unconfirmed claims that the victims were affiliated
with violent extremist groups or where the affiliation was immaterial to the circoneta
and the |l egality, of the victimbés killing. I n so
victims as individuals in stock photos found online or taken from social rff@diaree
specific instancef Israeli and Palestinian misinformation thatcoced during the

Co mmi s s i-findinly periddarecsét out below, itlustrate how disand misinformation
negatively affected the public debate regarding the demonstrations infGaZ2ommission
based its analysis on publicly available informatiooluding media reports, data from social
media, and primary research conducted by the Commission.

Razanal-Najar

832. When an ISF bullet killed a young voluntgearanedic, Razan alNajjar, on 1 June,
the event galvanized demonstrators in Gaza and peshtipe Israeli Defense Forces to open
an investigation into her death.

833. By 5 June 2018, the IDF official Twitter account tweeted:

During an initial examination of the incident that took place on J#h2Q18, in which

a 22yearold Palestinian woman wddlled, it was found that a small number of bullets
were fired during the incident, and that no shots were deliberately or directly aimed
towards her.

The examination is ongoing. In addition, the incident will be examined by the General
Staff Fact FindingAssessment Mechanism, and the findings will be passed to the
Military Advocate Generai®!

834. Later, the Israeli Defense Forces published a tweet that read:
ifiHamas® use of hufMan shields must stop. o

835. Belowthe text of this tweet, a video allegedly shows Rahaowing a gas canister
with a subtitle that reads:

Center for Social Mei0d 7Ad Wand eesme mti anfialge stailneéct i vi s

2018; 7aml eh, filndex of racism and incitement in | srae
Palestinianso, (March 2018).

860 TS025.

861 TS009.

862TS010.
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AiThis medic was incited by H#mas to give up hel

836. The video then shows an interview of Razan in which she appears to admit to acting
as a human shield for Hamas. At the time of gt the video had been viewed 231,000
times and had 1,812 retweets and 2,072 likes.

837. The Commi ssion has found, however, that this
edited frim the original interview that she gave to a Lebanese broadcaster, Al Mayadeen

News . I n the original interview, Razan actually st
for injured demonstrators. o Al Mayadeen News upl c

2 June 2018 and to its YouTube channel on 3 June $618.

838. Ofir Gendelmanthe spokesperson for Benjamin Netanyahu, sent a similarly edited
video in a tweet published on 7 June 2018, accompanied by the following message:

This is #RazanNajjar, who came to the Gaza border last week to "serve as a medic" &
unfortunately lost herfé there. But, do medics participate in riots & say thay [sic] are
human shields for terrorists? Hamas used her as a human shield for its terrorists who
stormed our bordef®®

839. The video has been viewed 44,300 times and has 230 retweets and 267 likes.
Gendelnanpostedthe same video on his YouTube account with the caption:

Hamas used Razan-Mlajjar as a human shield to cover its terrofi&s.

840. At the time of writing, Gendel manés YouTube v
governmenbfficials, including the Isaeli Ambassador to the United Kingdom and members

of the Israeli Ministry of Foreign Affairs, also shared the vid®€68oth versions of these

videos also circulated on Facebook, where one video was shared by a page with over 5.5

million fans. The video waviewed 65,068 times and shared another 1,200 fffes.

841. The spread of such altered videos, shared by senior Israeli government officials,
illustrates howdisinformationcan move rapidly in social media and achieve wide reach. The
Commission observed how cu posts provoked hate speech and dehumanizing language,
directed at demonstrators in the GMR, including tHeneased allajjar&6°

842. Palestinian activists also spread misinformation and hate speech online shortly after

Razands deat h an dthelyalegadsvasahe sniper respamailile far dheoting

Razan. The Commission has found no evidence that
death, as she is reportedly a former soldier who served in the IDF more than two yé&ts ago.

194

863TS010.

864TS011; video on file.

865TS012.

866 TS013; vide on file.

867TS014, TSO15.

868 TS016.

869TS005, TSO0FTS007.

870See Judah Ari Gros,| DF vet gets death threats after shebds fals
me d j ThedTimes of Israel, (3 June 2018); Anna Ahronhéind me r-bhom #DF vet stands

groundonf al se Gazan nur sEhe dbrisalennPost,d4ciuns 2018).0 n's 0
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Nevertheless, some pRalestinian Facebook pages and activists on Twitter shared posts
with more than 300,000 followe®!'s, blaming the

843. Other activists from Gaza also frequently referred to the womanMs&gl j ar 6 s ki |l | er

and included her photo in videadout alNajjar when vowing reveng®&? As a result, the
woman received numerous death threats and messages with hateful . c&@hient
subsequently closed her Facebook profile out of fear for her safetissued a public
statement on Facebook denying tHegations against héf®

Yasser Murtaja and Ahmed Abu Hussein

844. On 6 and 13 April, the ISF shot two journalists, Yasser Murtaja and Ahmed Abu
Hussein, at demonstrations in North Gaza and Khan Younis. Both journalists wore blue

helmets and dark blue s s cl early marked APRESS0O as they

demonstrations, and both journalists stood at a distance eé8@Deters from the security
fence.

845. After the shooting of Yasser, the IDF released a statement to media, stating that:
The IDF does at deliberately target journalists. The circumstances in which the
journalist was supposedly hit by IDF fire are not known and they are being

investigated’*

846. However, on 7 April, when asked to comment
Minister of Defanse, Avigdor Lieberman, said:

I donodt know to who he i s, i1whogveroptratgsr apher ,
drones above IDF soldiers needs understand that he is endangering Hithself.

847. On 10 April, Avigdor Lieberman then claimed that Yasser was an tiyenaith
Hamas, stating:

This is a member of the military arm of Hamas who holds a rank parallel to that of
captain, who was active in Hamas for many yé&éfs.

848. Several senior Israeli officials repeated this claim in social nfétigmd others later

WO r

f

on

asserted h at Hamas operatives wore APRESSO0O |jackets ¢

871TS019, TS020, TS021https://twitter.com/alidwedar/status/1002735731385749504
https://twitter.com/razan_palestine/status/1002805285868769281?lang=en
https://twitter.com/palestine_hb/status/10030D970180869

87275022, Video on file of Facebook post (4 June 2018).

873TS023, Facebook post of stand with us, Stop the hate, (3 June 2018

8Ti mes of I srael, Al DF denies deliberately targeting |j
2018).
8The@Q ar di an, fAGaza photographer's | ast video captures
2018).
86Ti mes of | srael, fdALieberman: Journalistokilled in Ga:

(10 April 2018).

877 David Keyes, (10 April 2018),
(https://twitter.com/DavidKeyesPMO/status/9837057626 723260 Gendelman, (10 April
2018) (https://twitter.om/ofirgendelman/status/983702737920675840
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security fencé’ The Commission interviewed multiple witnes¥&sand reviewed

photographic and video evidence, confirming that Yasser was not operating a drone at any

time on 6 Apri; furthermore, the Commission found no evidence to substantiate the claim

that Yasser was a Hamas operative. False allegations that Yasser was operating a drone and

t hat he was fia longstanding Hamas operativeo co
evidence?®

849. When Ahmed Abu Hussein was shot on 13 April, the IDF again released information
intended to discredit journalists. A photo, made available by the IDF, showed a journalist
standing behind, and filming, a demonstrator attempting to light a firewbrthea
demonstration site east of Gaza City.

850. The IDF official Twitter account tweeted the photo with a statement that read:

This terrorist wielding an item suspected of being an explosive device used for terror
purposes while journalists & a handicappeergon stand closely behind hifi.

851. The | DF éagudge spbkesperson, Avichay Adraee, then tweeted a modified
version of the photo that suggested that journalists were acting as human shields for
Hamas?®?

852. An Israeli think tank later reported that in &tth to being a journalist, Ahmed Abu

Hussein was a member of the Popular Front for the Liberation of Palestine ®LF®).

bol ster these ¢l ai ms, the think tank provided sc
which he shared a piofamation buredupah®a post from B0é4 oP L F P 6 s

an image of a hand and a Molotov cocktail.

853. The Commission reviewed this information, but it found no evidence to suggest that
Ahmed was an active member of the PLFP.

Layla Al-Ghandour

854. On 14 May, the dehtof an 8monthold baby, Layla AlGhandour, prompted global

outcry about the | SFdéds indiscriminate tactics ag:
that Layla had died after inhaling ISF tear gas at the demonstration site east of Gaza City.
Laylum&cd e had reportedly taken her to the demonst
was also at the protest site; when he could not ¢
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878 Emmanuel Nahshon, (13 August 2018),
(https://twitter.com/EmmanuelNahshon/status/10289697190286930#2Gendelman, (13 August

2018), fttps://twitter.com/ofirgendelman/status/1028971724954578945

879 Interviews KHI002, HFIOO01.

880 The Meir Amit Intelligence and Terrorism Information Cenfed, n i t i a of the\ldeatitieg sfi s

Gazans Killed During the " Great Repage2dnThéMar ch" on Mar ch
Washington Podi | sr a el says slain journalist was a Hamas spy.
for hi s, (t0Apmip2818)y o

881 |DF Twitter, (13 April 2018), lfttps.//twitter.com/idf/status/984796941262389250

882 Avichay Adraee, (14 April 2018

(https://twitter.com/AvichayAdraee/status/985185425454182400/photo/1

883The Meir Amit Intelligence and Terrorism Information CenfeAn | T1 C exami nation reveal
another Palestinian media person killed in the Gaza Strip was a member of therFapulafor the

Liberation of ,(BOAbré2018). ne (PFLP) O
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XV.

passed her into the care of her grandmotteshortly after, a gas canistailfnearby Layla
and her grandmother. An hour later, Layla allegedly stopped breathing.

855. More than 200 media articles covered the death. However, media reports shortly after

al so suggested that Layl a6 ®xistingmedibal enditign. h a v e
By 24 May, Gazabs Ministry of Health had re
pending further investigatioti® One month later, the IDF told media that a relative of Layla,

who was in their custody, confessed that Hamas had paidh#wed@ur family to attribute
Laylabés death to te®r gas at the demonstrat

856. The Commission sought, but could not obtain, the medical report and forensic analysis

f or LaylTau,stcalld mot verify the cause of dedttor could theCommission
corroborate the I DFb6s claim that Hamas paid
of Layl.ads death

Human rights defenders:silencing critical voices

857. Inthe course of its mandate, the Commission collected a large amount of information,
including material from Israeli and Palestinian civil society and human rights activists. Given
that the Commission did not have access to the Gaza Strip, nor to southern lIsrael, the

been
moved

i ons.

C

the G

information received was <cruci al tawmhahdhe Commi s si

and of the circumstances of specific incidents. Importantly, the information gathered does

not speak in 6one voiced, but rather repres

858. The Commission, however, observes that some individuals anggtioat seemed to
possess valuable information relevant to its mandate, chose to limit their cooperation with
the Commission, and in other cases refrained from engaging with the Commission altogether
I against a background of alarming reports of meadakes by both Israeli and Palestinian
authorities to silence critical views and to limit independent scrutiny of their actions.

859. The pressure on human rights defenders and civil society in Israel was already noted
by the Fact Finding Mission which examindéiode December 208 January 2009 Gaza
hostilities. It was pointed out thatsrael, in its actions against political activists, NGOs and

the media, has attempted to minimise public scrutiny of its conduct both during its military
operations in Gaza and thewsequences that these operations have had for the residents of
Gaza " Regrettably, the campaign to delegitimize human rights defenders and to
undermine their work remains ongoing. In recent years, the Government of Israel adopted
various measures whichpply to individuals and groups challenging tige v er nment 6 s
policies in the West Bank and GazBhese measures include, for example, enhanced
reporting obligations on their sources of funding, establishing civil liability for certain critical
expressionsancerning the occupation, taxing donations and lobbying donors to terminate

884The New York Times, Declan Walsii,A Chi | d of Gaza Dies. A Symbol
Be gi, (16May 2018).

885 Hazem Baloushas, Oliver Holmés,Gaza mi ni stry r e mapekiedbyaby from
| sr ael,(24 May 2048).

ent s

C

i's Bo

| i st

(

886 Times of Israel, Jacob Magid,Hamas paid family to claim Gaza baby wa

gas, s ay(dlJume2088).n o
887 A/HRC/12/48, paral772.
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funding, restrictions on outreach activities and inflammatory statementsehior
politicians88

860. Soon after the largscale protests near tli@aza fence began, Israeli human right

NGOs called on the Government of Israel to stop using lethal force against unarmed

demonstrators, and further petitioned the Israeli Supreme Court challenging the legality of

the rules of engagements employed by the IDF during the demonstf&tiohis nove was

strongly condemnedybsenior Israeli official§*®InApr i | 2018, t Iseleml sraeli NGO,
called IDF soldiers to refuse orders instructing the use of lethal force against unarmed

demonstrators who do not pose an imminent tHféa&hortly thereafte Israeli Defence

Minister, Avigdor Lieberman, accuseédh e or gani zati on of cooperating w
and delegitimizing IDF soldiers. He furthexquested the Israeli Attorney General to open a

criminal investigation againd 6 T s &dr mgitemen.t% His call was reiterated by the

Minister of Public Secur it yareGiabbiagtheEesidbsn, addi ng t
of southern Israel in the baoR®® During an October 2018 meeting at the UN Security

Counci |, tsoe | hmbécecsh DB &viteds the organization ciiticized Israeli

practices in Gaza and the West Bank, including the use of live gunfire during the
demonstrations. | srael s per manent representativ
while presenting hi mberp dusnédtto thed TtsoDir@&tmuimci | 6 s me
Hebrew, c alcdllaborafoo hiamdin casti gated hi m®4 or aiding
Prime Minister Benjaimn Net anyahu ¢$alt emb s asfyd eftielda tawnn&d T i

fan attempt to b&Ilp Israeldés enemies

861. Against this background, it is a matter of little surprise that some individuals and
groups were reluctaiitfor fear of reprisal$ to discuss certain aspects of the demonstrations
with the Commission, in particular the scope of violence or the presgrarmed elements
during the protests.

862. In light of the foregoing, the Commission is gravely concerned by the measures taken
by all parties to intimidate and delegitimize individuals and groups in order to prevent them
from expressing their concernsane s er vati ons regarding the authori
reporting human rights violations, including in the context of the demonstrations. The

888 E.g., AIHRC/40/43, parag9-34; HRC/20/17/add.411 June 2012); CCPR/C/ISR/CO/4, (21

November 2014); OCHA, Humanitarian Bulletin, (December 2018), pa@e$iGman Rights

Watch,il sr ael : Law Tar get @3Jy20E8)y Prine Blihidtes Be@amau p s 0

Netenyahu Statement, (7 August 2018),

(https://twitter.com/netanyahu/status/10268702752484638%&8Ma k o m,* x# « s ¢ x4 | Ly " I s
L~ ~ _, {16 April 2018).

889Hamokedfi 1 7 Human Rights and Civil Society Organizations
t he Tr(L5gviae201®); HCJ 3003/18 Yesh Din v. IDF Chief of General Staff.

890Minister Naftali Bennet6t at emen t, xA& o+ _ 11 _?2-05(AprBi2018)(9; . ., S I
Arot "% 4R S L~ _ _ S0 '18May2019. 1~ s 1! vy X

9IB6 TsefilBemM,sel em urges soldiers to refuse to shoot prot
protestorsisillegal,andaecomand t o do so i s a,(doApd2K).y il |l egal comman
892 Defense Minister Avigdor Liberman Statement, (8 April 2018),
(https://twitter.com/AvigdorLiberman/status/982923737665359872).

893 Minister Gilad Erdan Statemergg April 2018,

(https://twitter.com/GLZRadio/status/98174767674732)346 Mi ni st er Gi |l a-d_ sSEr dan St at en
S X .5 A4X x o]y bx o A BAgHlROA8L . 4 . sty A os o p x4 T
845/ PV. 8375, (18 October 2018); Ynetp,BiEuropean countr.i
October 2018); see also, Letter from the PRs of France, the Netherlands, Swedenldtda the

Security Council President Re. NGO BO6Tselem, (7 Novemb
895 DF Statement, (18 October 2018).
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XVI.

Commission also notes the negative role of statements made by senior officials, leading to a
hostile climate andurther actions against human rights defenders and civil society. The
Commission regrets that the status and public influence of senior figures had not been used
to promote a safe and conducive environment for expressing dissent and different views.

863. As notkd, in the absence of access to the Gaza Strip and to southern Israel, human

rights defenders and civil society activists have played a key role in assisting the Commission

to fulfil its mandate. However, the hostile climate against such individuals anggrand

the resultant chilling effect, may ultimately ha
Commission therefore reiterates the important contribution of human rights defenders to an

open and healthy socie¥f It further notes with appreciation théhdispensable work in

standing against abuse of power and in protecting human rights, especially of those most

vulnerable

Findings

864. The Commission investigated all 189 fatalities and tracked more than 700 injuries
caused by the Israeli security fes at the demonstration sites and during the demonstrations.

883. The Commission found that demonstrators who were hundreds of metres away from
the Israeli forces and visibly engaged in civilian activities vimentionally shotJournalists

and healthworkers who were clearly marked as such were shot, as were children, women
and persons with disabilities.

884. With the exception of one incident in North Gaza on 14 May that may have amounted

to Adirect participation in honsl Odioberthad sd and on
may have constituted an fAi mminent threat to I if
forces, the Commission found reasonable grounds to believe that, in all other cases it

investigated, the use of live ammunition by Israeli s¢gfiorces against demonstrators was

unlawful.

e
e

885. The Commission found reasonable grounds to believe that the Israeli security forces

killed and maimed Palestinian demonstrators who did not pose an imminent threat of death

or serious injury to others when thesre shot, and where there shooting did not thwart any

such threat. Less lethal alternatives remained available and substantial defences were in

place, rendering the use of lethal force neither necessary nor proportionate. The Commission

therefore foundeasonable grounds to believe that demonstrators were shot in violation of

their right to life®® The Commi ssion did not find that t hose
participating in hostilitieso, with the noted e
demonstratar engaged in violent acts, including vandalism, hurling stdaese firecrackers

and othetlight explosives, and damaging fences and equipment. These acts, however, could

not reasonably be expected to meet the required threshold of harm to the ISFa®iises

required under existing |IHL standards for o6direct
that the acts were specifically designed to cause such harm in support of the war effort.
Therefore, in finding tharttitcheavi otgi msan ‘heorsd i h ot

Commission has reasonable grounds to believe that they were killed and injured in violation
of the principle of distinction under international humanitarian3%w.

886. The Commission found that at least 29 of those killed @tfmonstration sites were
members of Palestinian organized armed groups. The Commission observed above see

8% Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognized HuRmhts and Fundamental Freedoms (UNGA Res
53/144 of 9 December 1998).
897 International Covenant on Civil and Political Rights, art. 6.
898 |CRC Customary international humanitarian law study, Rule 7.
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section orapplicable lay that the international legal community holds divergent views on

whether organized armed group members may be targedeg titne, or only when directly

participating in hostilities. In accordance with the law enforcement paradigm as informed by

international human rights law, and in the absence of arms and active hostilities, the

Commission took the legal position that i®shreflective of the convergence of IHL and

IHRL concerning protection of the individuah this specific context, targeting individuals

purely on the basis of their membership in an armed group, and not on their conduct at the
time, was unlawful in th&Co mmi ssi onbés vVvi ew. The applicable te:
individual, at the time targeted, was directly participating in hostilities or posed an imminent

threat to life.

887. Evenifthe Commissiowmeretohavea ccept ed in this context the 0c
fu n c t -iwithritdpermissive approach to targeting members of armed grdupstes the
difficulty ISF forces would have inomplying withthe principle of precaution (all feasible
measures to avoid and in any event to minimize incidental loss ofnivife, injury to
civilians and damage to civilian objects) and of proportionality (prohibition on attacks that
are expected to cause incidental loss of life or injury to civilians or damage to civilian objects,
which would be excessive in relation toetttoncrete and direct military advantage
anticipated). Given the proximity, evémtermingling, of armed group members with the
demonstrating civilian crowd, harm to civilians is not only foreseeable, but nearly impossible
to avoid. Indeed the more tharb@) demonstratorsounded by shrapnel attest to the danger

of civilians being injured bynistake, byricochetshy bullet fragmentation anloly shots going
through one body to enter another, when snipers fire-Vagcity live ammunition into a
demonstratig crowd.

888. The Commission found reasonable grounds to believe that, on 14 May, at least one
gunman fired a weapon at the Israeli forces from within or near the demonstrations at a
temporary demonstration site in North Gaza. The Commission noted that 2¢ peop

killed in the incident, of whom eight were allegedly members of the IQB. The Commission
was unable to undertake as thorough an investigation into this incident as it could with others,

in light of some witnessd TheGomridsiopmegpressess t o s peak
concern at the number of civilians, including children and a paramedic, who were killed in
the clash and the apparent use of tank fire in s

incident should examine carefully whethee fbrinciples of proportionality and precautions

in attack were respectetihe Commissionnotes that firing from the vicinity of a crowd of
unarmed demonstrators endangers civilian lives and risks violating the principle of
distinction under internationalimanitarian law. To the extent IQB members either launched
an attack from within a crowd of civilians, or retreated into the crowd after the attack, they
violated the principle of distinctioff?

889. The significant number of people killed in this incident raats further, irdepth
investigation.

890. The shooting by Israeli security forces of Palestinian demonstrators withrdligtity
weaponry at distances under 200 meters resulted in killings anddonglife-altering and

life threatening injuries, includgparalysis and amputations. Although this was well known

as early as April 2018, Israeli forces continued this practice throughout the period under
review. Using such weaponry at short range, and justifying it by the need for accuracy at long
range, indiates a disproportionate use of force.

891. IHRL obliges dutybearers to provide a remedy for violations, in this case for the
excessive force used against those killed and injured. To date, the Government of Israel has
consistently failed to meaningfully invégite and prosecute commanders and soldiers for
crimes and violations committed against Palestinians or to provide reparation to victims in

89 |CRC Customary IHL Study, Rule 97.
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accordance with international norms. While it is still early at the time of writing, paltry

accountability measuresising out of Operations Cast Lead and Protective Edge, and public
comments by high anking public officials, cast doubt oV
scrutinize the actions of its military and civilian leadership, including those who drafted,

approvedand supervised the implementation of the rules of engagement and other policies

implemented by ISF in their response to the demonstrafomther details is provided below

in the section on accountability.

892. The right to life includes the right to a lifeittv dignity. As the occupying Power,
Israel has obligations under international law to ensure the health and welfare of the
Palestinian population. The Commission found that the ongoing blockade of Gaza and its
impact on the healthare system in Gaza, atftk ensuing deprivation of essential goods and
services necessary for a dignified life, including basic medical supplies, safe drinking water,
electricity and sanitation, constitute violations of the fundamental rights to life and health, in
particular ofwounded demonstrators.

893. International human rights law protects those who participate in demonstrations under
the freedoms of expression and peaceful assembly. While not all demonstrators were
peaceful, the Commission found reasonable grounds to befiat/the excessive force used

by Israeli security forces violated the right of peaceful assembly of the thousands of

demonstrators who weP&

894. The Convention on the Rights of the Child prot
assembly, expression atfte highest attainable standard of health, among other rights. The

Commission found reasonable grounds to believe that Israel violated those rights when its

forces used lethal force against children who did not pose an imminent threat of death or

serious mjury to others at the time they were shot.

895. Customary and conventional international humanitarian law requireshéadih
workershe respected and protected. Similar protection is afforded to journalists and children
who do not take part in hostilitiehe Commission found that the Israeli security forces shot
healthworkers journalists and children who had not lost their protected status; Israel is thus
in violation of international humanitarian law.

896. The Commission has reasonable grounds to believsdn@e members of the Higher

Nati onal Commi ttee, including Ha ma s, encouraged
incendiary kites and balloons, causing fear and significant material damage in southern Israel.

The de facto authorities in Gaza failed in thaeie diligence obligations to prevent and stop

the use of these indiscriminate devices. Similarly, the police force failed to prevent or take

action against those demonstrators who injured Israeli sal@ietls the PA - to the extent

of their effective catrol, seeAccountabilitysection-and Gazabés de facto author
obliged to investigate these failures to uphold IHRL and take measures to rectify them,

including by punishing those responsible where appropriate.

897. The Palestinian Authority and the gzade facto authorities also bear responsibility
for failing to uphold the right to peaceful assembly in connection with demonstratiboed

90The Commissionnoteédn t hi s context that | HRraccprdaaceect s only pea
with the customary meaning of this word, peaceful means the absence of violence in its various forms,
in particular armed violence in the broadest sense. For example, an assesdslytéopeaceful
character when persons are physically attacked or threatened, displays smashed, furniture destroyed,
cars set afire, rocks or Molotov cocktails thrown or other weapons éséd. M. Nowak, UN
Covenant on Civil and Political Rights: CCPR Coemtary, second revised edition, page 487. The
Commission takes note that slinging and throwing stones or Molotov codktaltsjustify a State
intervening against the individual protestor committing such acts, if necessary and proportionate,
while ensumg that peaceful assembly of the others can continue.
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by their respective security forcesn Ramal | ah on 13 June and in Gaza
on 21 June018

XVII. Accountability

898. Violations of international humanitarian law and violations of international human
rights law give rise to State responsibility. Victims of human rights violations are entitled to
remedies, including equal and effective access to @ysidequate, effective and prompt
reparation, including compensation, and guarantees efepatition. This section examines

the issue of where accountability lies for the violations alleged to have occurred during the
period under examination by the Coission.

A. International legal framework

899. Israeli and Palestinian authoritiesboth the de facto authorities in Gaza and the
Palestinian Authority have an obligation to investigate alleged violations of international
human rights law and internationalimanitarian lawln order to meet this obligation and

hold those responsible to accouAtithorities should initiate a range of accountability
mechanisms, including disciplinary measures; criminal proceedings; and commissions of
inquiry.

1. IHRL T duty to investigate

900. The Commission has found that law enforcement rules are applicable to regulating

the conduct at the Isra@laza security fence, thus making the duty to investigate alleged

violations under IHRL relevant. The most significant difference betwthe duties to

investigate under IHRL and IHL concerns the grounds for triggering an investigation. Under

|l HL, a O6reasonable suspiciond that a war cri me wa
opened, whereas under IHRL, the range of conduct emtswequiring an investigation is

much wider, thus making the threshold lower than the framework of IHL. The obligation to

investigate violations of human rights law derives from the general obligation on states and
insomecasesnemt at e actlodr andt guaplot eed human rights an
individual s t o s é¢anacanpeieatiadtheriyt\Viariows humammightsy 6

sources have interpreted the substantive rights and the general obligation to ensure the

realisation of humanghts to include the obligation to investigate human rights violafféns.

A failure to do so constitutes a separate violatfén.

The Right to Life

901 See, e.g.lnternational Covenant on Civil and Political Rights, opened for signature 16 December
1966, 999 UNTS 171rt 2(entered into force 23 March 197&gpnvention against Torture and

Other Crel, Inhumane or Degrading Treatment or Punishment, opened for signature 10 December
1984, 1465 UNTS 85, arts&(entered into force 26 June 1987); Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials, arts 6, 11(f232Princples on the Effective

Investigation and Documentation of Torture and Other Cruel, Inhumane or Degrading Treatment or
Punishment, GA Res 55/89, UN GAOR, UN Doc A/RES/55/89 (22 February 2001) Annex; Human
Rights Committee, General Comment No. 36 (2018) tid@6 of the International Covenant on

Civil and Political Rights, on the Right to Life, CCPR/C/GC/36, 30 October 2018, para. 27.

992 Human Rights Committee, General Comment No. 31, para. 15.

903 pid.
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901. The rightto life has been interpreted to require an investigation immediately following
the use of lethal forcen a law enforcement conte¥* The IHRL duty to investigate is
concerned with suspicious deaths, especially where States authorities bear responsibility,
either through acts (its organs or agents may have caused such a death) or omissions (the
state fail@l to protect the victim from others). This derives from the right to life and therefore
places a human rights obligation to investigate deaths that occurred in the context of the GMR
both on Israeli authorities and Palestinian authorities. The MinnesotacBr on the
Investigation of Potentially Unlawful Death (2016) sets out the international standards for
the investigation of suspicious deaths, potentially unlawful deaths of individuals or suspected
enforced disappearanc¥®8lt restates that investigatis are a central part of the protection

of the right to life3°¢ The Minnesota Protocol articulates the IHRL grounds for triggering an
investigation as follows:

A Stateds duty to investigate is triggered whi
any potentidly unlawful death, including where reasonable allegations of a
potentially unlawful death are madi®”

902. This definition extends the obligation to deaths connected to a possible state failure

60t o e x ediigencete prategtaan individual or individuafsom foreseeable external
threats or violence by ne®t at e ®act or s 6.

IHL - duty to Investigate

903. Treaty provisions on the duty to investigate under IHL are sf#&réecording to
Article 146 GCIV Parties have a duty to actively pursue prosecution oegreeaches of the

904 Human Rights Committee, General Comment No. 36, abhd\M& para 27; Human Rights

Committee, General Comment No. 31, parasl8Human Rights Committee, Views:

Communication No. 563/1993 (27 October 1995) paraBafiffsta de Arellana v ColumbjiaThe

European Court of Human Rights and case law similenply that accountability procedures are

required where the inherent right to life has been violated. Sedyle@ann and Others v United

Kingdom(1995) EHRR 161 (1995Frgi v Turkey (2001) 32 EHRR 18, para 85; Isayeva v Russia

(2005) 41 EHRR 38, paral@i 211; Al-Skeini v UK (ECtHR, Grand Chamber, Application No

55721/07, 7 July 2011) para 163. Other human rights tribunals have reached similar findings. See,

e.g.,Case of the ltuango Massacres (JudgmeAGtHR, Ser C, No 148, 1 July 2006} ase of the

6Mapiripan Massacred (Judgment) (I ACtHR, Ser C, No 134

SThe Protocol includes situations where o6all deat hs p
or other agents of the state; daatahdh cxwuwaad oby par amil
suspected of acting under the direction or with the permission or acquiescence of the State; and deaths

caused by private military or security forces exercisi
detained in prisons, in other placdsletention (official or otherwise) and in other facilities where the

State exercises heightened control over their |ife. é.

alleged or suspected that the state caused the death or unlawfully failed tojpprevént See OHCHR,

Minnesota Protocol on the Investigation of Potentially Unlawful De@f%6) para. 2 (hereinafter

6Mi nnesotha Pr ot ocol

%Christof Heyns, ORestating the Law on Investigation ¢
Mi nnesot a Ray@Qalq ®ionkesdta Pr&otol, paras. 8(c), 19.

907 Minnesota Protocol, para. 15.

908 Minnesota Protocol, para. 2(d)he revised Protocol also includes investigations into hate crimes

involving killing minorities and other vulnerable groups; Human Rights CdteejiGeneral

Comment No. 36, para. 7.

99A general starting point is Common Art. 1 of the four
Contracting Parties undertake to respect and to ensure respect for the present Convention in all
circumstancestéd @hsuobnbligapeondédhas been interpreted e
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ki

Conventior™The relevant grave breaches are owil ful
I t ho.

suffering or seri ou’sThé mgstpotent wayin whichdijL deats h e a
with accountability is through criminal responsibility, altlyh other means are available,

such as demotion, dismissal, or administrative sanction. Criminal responsibility includes
command responsibilit$#? superior orders and the obligation not to follow illegal ord&rs.

The duty to investigate grave breachedamsdown inGCIlV, is further developed iArticles

85-87 API1.°* The Commentary on the Additional Protocaenfirms the importance of
commanders in the implementation of this ditMoreover, theCommentarynterprets the

concept of a commander broadlyinelude all members of the military exercising command
function, no matter how juniét® Although Israel is not a party #PI, there is support for

the position that Article 87 reflects customary international °l@Wotably, there is no

Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field, opened for signature 12 August 1949, 75 UNTS 31 (entered into force 21 October 1950) [GCI];
Geneva Convention of the Amelioration of the Condition of the Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea, opened for signature 12 August 1949, 75 UNTS 85 (entered into
force 210ctober 1950) [GCII]; Geneva Convention Relative to the Treatrof Prisoners of War,

opened for signature 12 August 1949, 75 UNTS 135 (entered into force 21 October 1950) [GCIII];
Geneva Convention Relative to the Protection of Civilian Persons in Time of War, opened for
signature 122ugust 1949, 75 UNTS 287 (engef into force 21 October 1950) [GCIV] [collectively,
Geneva Conventions].

S0 GCIV arts. 1467.

911See Jean Pictet (ed), The Geneva Conventions of 12 August 1949: Commentary Published under
the General Editorship of J S Pictet (1956) vol. 4, arts. 147, 157.

912 protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection
of Victims of International Armed Conflicts (Protocol I), arts 88, opened for signature 8 June

1977, 1125 UNTS 3 (entered into force 7 December 1978)|[S@eEPr osecut or v Del al i
(Judgment) (ICTY, Appeals Chamber, Case Ne96121-A, 20 February 2001) para82 199.

913Rome Statute of the International Criminal Court, art.o@@&ned for signature 17 July 1998, 2187
UNTS 90 (entered into force 1 July 2002) (ReStatute)SeeProsecutorv E r d €Semtandink
Judgment) (ICTY, Trial Chamber, Case Ne9&-22-This, 5 March 1998).

914 AP| arts. 8587.

915Yves Sandoz, Christophe Swinarski and Bruno Zimmerman (eds), Commentary on the Additional
Protocols of 8 June 1970 the Geneva Conventions of 12 August 1949 (1987), 1017 para. 3549;
Turkel Commission, The Public Commission to Examine the Maritime Incident of 31 May 2010.
Second Report: Il sraeli 6s Mechanisms for Examining and
Violations of the Laws of Armed Conflict According to International Law, February 2013, pages 77
79, 366369 (hereinafter the Turkel Commission Second Report).

916 Sandoz, Swinarski and Zimmerman, para. 3553.

917 See, e.g., Jeadlarie Henckaerts and Louise DoddBeck, Customary International

Humanitarian Law (2005), rule 158. Numerous international instruments also state the obligation to
investigate possible war crimes; See, e.g., Convention on the Prevention and Punishment of the Crime
of Genocide, opened faignature 9 December 1948, 78 UNTS 277 art.diéred into force 12

January 195}t Convention for the Protection of Cultural Property in the Event of Armed Conflict,
opened for signature 14 May 1954, 249 UNTS 240 art. 7 (entered into fAxagugt1956; Second
Protocol to the Hague Convention for the Protection of Cultural Property in the Event of Armed
Conflicts arts. 1617; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, opened for signature 10 December 19&5 UNTS 85, art. 7 (entered into force 26
June 1987); Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on their Destruction, opened for signature 13 January 1993, 1974 UNTS 45,
art. VII(1) (entere into force 29 April 1997); Amended Protocol Il to CCW art. 14; Convention on

the Prohibition of the Use, Stockpiling, Production and Transfer ofRatsonnel Mines and on

Their Destruction, opened for signature 18 September 1997, 2056 UNTS 211eatéeréd into

force 1 March 1999); Convention on Cluster Munitions, opened for signature 3 December 2008,
(2009) 48 ILM 357, art. 9 (entered into force 1 August 2010). Military Manuals also articulate this
obligation to investigate potential war crimeseSe.g., UK Ministry of Defencd;he Manual of the

Law of Armed Conflict(2004).
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express obligatioto investigate during a NIA€8 However, it is widely accepted that the
obligation applies to both IAC/Occupation and NIA€C.

904. Warcrimes require investigation when there is a reasonable suspicion that they have

occurred®? An investigation would be requireatcording to IHL during an armed conflict

if the targeted individual was not a legitimate t
or a o6civilian direct | y®prafcitilians killpdaandimuged i n host i | it
in the course oftte operation render the killing a breach of the principle of proportionality

because the extent of the expected collateral damage is excessive relative to the military value

of the target§??

Grounds for triggering an investigation under IHL and IHRL

905. Whether the conduct is characterised as occurring during active combat or as law
enforcement will influence the determination of whether a reasonable suspicion of
criminality has been reached that triggers an investig&tidrhis can be difficult when the

fluid nature of a conflict causes some operations to fall under the IHL framework and others
under the IHRL framework; such is the case at the Garzee The Targeted Killingcase
addressegthis challenge by requiring an investigation after every suchatipareven where
governed by IHL®*

906. There is a growing trend to accept that a minimum inquiry into deaths is required that

goes beyond the strict IHL treaty law. The Turkel Commission, a public commission of

inquiry appointed by the Government of Israeltthaas sessed | srael s invest.i
according to international la%® found that not only suspected war crimes, but also

918 Common Art. 3 makes no mention of an investigation requirement and APII does not have a

similar provision to API on the duty to investigate alleged war crimes; See, alstkdéets and

DoswaldBeck, Rule 158, 609.0.

919T a dAippeal on Jurisdiction (ICTY, Case No-B#-1-AR72, 2 October 1995) paras. 1127;

Rome Statute preamble, art. 28; Turkel Commission Second Report, above n 7, pg@jelsrzeli

Ministry of Foreign Affairs, The 2014 Gaza Conflict: Factual and Légelysisi The Full Report

(May 2015) (hereinafter: O6lsrael: 2014 Gaza Conflict R
920 Henckaerts and DoswaBeck, above n 9, Rule 158; Turkel Commission Second Report, pages

734, 100.

921 See GCIII art. 4A; API arts. 43; 51(3).

922 AP| art. 51 (4) (5) (b); 57 (1), (2).

923 Turkel Commission Second Report, pages-100.

924 One of the requirements of the Targeted Killing case is that a retrospective, independent

investigation must occur o6éregardingthg¢ he precision of t
circumstances of the attack upon hi mé. Public Committe
Il srael [2006] HCJ 769 /p&a 406ek alsorSeparatecoginiok ofIChief ngs cased) ,
Justice (Ret.) Beinisch.

925|n June 2010, the Turkel Consion was appointed by the Government of Israel, following the

maritime incident in which the IDF intercepted the Mavi Marmara, a flotilla sailing from Turkey for

Gaza. The Commission was asked to examine the legality of the blockade on Gaza andkehether t

actions carried out by Israel to enforce the blockade on board the Mavi Marmara were legal. These

questions were addressed by the Commission in its First Report, and submitted to the government in

January 2011. The Commi s sewiogrséasli militarmathcdvibanal so i ncl uded r
mechanisms for investigating behaviour by the IDF, the Israel Police, the Israel Security Agency

(ISA), the Israel Prison Service and the civilian echelon; and the compatibility of those accountability

structureswithd r ael 6 s obl i gations under international Il aw. Th
Second Report, submitted to the Government of Israel in February 2013. See Turkel Commission,

The Public Commission to Examine the Maritime Incident of 31 May 2010. Repdrtt,Banuary

2011, available at http://www.turkebmmittee.com/files/wordocs//8707200211english.pdf;

Resolution No. 1796 of the 32nd Government, Appointment of an Independent Public Commission,
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6exceptional i nci de ttThedMinsehotaPlocol lyees further bys t i gat ed.
calling for systematic assessment of altleéield casualtie$?”

Standards for an investigation

907. Once triggered, an investigation must comport with international principles of
effective investigation.d The ©principles: i nde
effectiveness, promptness atnihnsparency, are widely recognis&d.The Minnesota

Protocol reaffirms these principles by providing the most comprehensive guidelines and good

practices during investigations into deaths, including guidance on the actions of crime scene

investigators andtandards for investigations by medical practitioners. The Turkel Report

recognises and explains the principles and applies them to armed é&&hflict.

Effective remedies

908. Internationahuman rights law requires that victims of violations have accessitlle a

effective remedies, including compensatiéhOt her remedi es include the Vvi
(a) equal and effective access to justids); ddequate, effective and prompt reparation for

harm suffered; andc) access to relevant information concerning atioins and reparation

mechanism&3! Reparations include: restitution, compensation, rehabilitation, satisfaction

and guarantees of narpetition?®? Satisfaction includes a range of measuie®r alia:

measures aimed at the cessation of continuing violsticerification of the facts and full and

public disclosure of the truth; a public apology; and legal ref§?m.

206

Chaired by Supreme Court Justice (ret.) Jacob Turkel, tmiBeathe Maritime Incident of 31 May

2010 (6 Jun 2010), para. 5. Turkel Commission Second Report, pagds3L32

926 Exceptional incidents are those incidents where it has been determined that additional information

is required to determine whether thera igasonable suspicion that a violation of the law has

occurred, which would justify an investigation. For example, incidents involving a high number of

civilian casualties. See Turkel Commission Second Report, pagek0B80210111, 149.

927 Minnesota Praicol, paras. 2@1; See also, Human Rights Committee, General Comment No. 36,

para. 63.

928 See, e.g., The Basic Principles and Guidelines on the Right to Remedy and Reparations for

Victims of Violations of International Human Rights and Serious Violatidristernational

Humanitarian Law, 16 Dec. 2005, UN Doc. A/RES/60/147, 21 March 2006; Human Rights

Committee, General Comment No. 36, above n 16, para 28; Report of the United Nations Fact

Finding Mission on the Gaza Conflict, Human Rights in Palestinésdhner Occupied Arab

Territories, 12th Sess, UN Doc A/ HRC/ 12/ 48 (25 Septemb
Reportod); Report of the Committee of independent exper
rights law to monitor and assess any domesgallor other proceedings undertaken by both the

Government of Israel and the Palestinian side, in light of General Assembly resolution 64/245,

including the independence, effectiveness, genuineness of these investigations and their conformity

with interndional standards, 15 Sess, UN Doc A/HRC/15/50 (23 September 2010) paragraph 30
(6Tomuschat Reportd); Human Rights Council, Report of
Commission of Inquiry Established Pursuant to Human Rights Council Resold2itii, 24 June

2015, A/IHRC/29/CRP .4, paras6640 5. ( 6 UN Commi ssi on of I nquiry on the

2°Tur kel Commi ssion Second Report, page 115. Turkel sa\y
the principles for conducting an effective investigatiomilaw enforcement context and an armed

conflict context, save for the O6precise contentd of t h

930 Basic Principles and Guidelines on the Right to a Remedy and Reparation; See, also, Human
Rights CommitteeGeneral Comment No. 36, para. 28.

931 Basic Principles and Guidelines on the Right to a Remedy and Reparation, principle 11.

932 |bid, principles 1923.

933 |bid, principle 22.
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Israel

The State of I sraeldéds accountability mechani

909. The legal institution responsible for deterring potential violations of the ddwsr
committed by thermedforces and for holding soldiers accountable is based almost entirely
within the IDF?4 A central figure in the Israeli military justice system is the Military
Advocate General (MAG), who serves as the commander of the MAG .CdipMAG is

the legal advisor to the Chief of Staff of the Israeli Army and at the same time enforces law
and order in the Army, mainly through the Military Prosecution Service, with the aid of the
Military Police Criminal Investigative Division (MPCID¥> The MPCID carries out criminal
investigation®® which since 2017 have been with the aid of the Military Police Criminal
Investigative Unit for Operational Affairs (CIUGY The MAG provides directives
according to the circumstances in which an MPCID inga$ibn is opened into operational
activities in the West Bank and Ga2&lsraeli and Palestinian human rights organisations
provide legal aid to Palestinians who are victims of alleged violations by IDF soldiers. These
organisations file complaints on béhaf Palestinians with the MAG Corp#

Background of accountability framework vis-a-vis Gaza

910. Inrecent years, public debate has developed about the nature and scope of the duty to

investigate military incidents by the IDF, in particular in relationtheir conduct during

military operations in Gaza. The scale of Operations Cast Lead-@0®allar of Defence

(2012) and Protective Edge (2014), and the number of civilian casualties in these operations,

precipitated questions concerning accountabitieasures. The most notable international

development was th&oldstone Report Among ot her matters, the repor
handling of investigations into that military operatfdfAlso significant are the followap

UN reports to theGoldstone Rgort i the Tomuschat Reporand theMcGowan Davis

Report®* Similar inquiries were commissioned by the UN following subsequent operations

934 There is a certain level of civilian oversight from the Attorney General and tiver8e Court.

See Israel Gaza 2014 Conflict Report, para. 437.

935 position Paper of the Military Advocate General to Turkel Commission at 1

% DF Q&A, page 96; MPCID6s activity is regulated in tI
Order 33.0304; Omr 5000 of the Chief Military Police Commissioner.

97 |DF Q&A, page 96; See also IDF MAGs Corps, Decisions of the IDF Military Advocate General
Regarding Exceptional Incidents that Allegedly Occurred During Operation 'Protective Edge’
Update No. 6 (15 Augst 2018).

938 |pid. See also General Staff Order 33.0304; Turkel Commission Second Report, ahoye. n
31920. For an in depth analysis of the devel
B6Tselem, The Occupat i oLavwEnforEement syseem fs:a Whiewaahe |
Mechanism (May 2016).

939 Yesh Din submission tthe COlpara. 62; Interview NMI013; PCHR submission to @@l
6Great March of Return Repor t ®6whipghadgseribes8s,a See al so, | DF
challengesequi ng Pal esti MhianFFAfMemadamniosasmdsi requests to coll
from the injured family member or from witnesses have mostly gone unanswered. The same has been

the case with regards to Palestinians claiming that they were injured byr®s fur that they

witnessed such i nj udb.iThe Contmadion imtgrvieweéddaenyers filingl bi d, p

complaints who in return expressed concern about lack of reply and reaction from the MAG

940Goldstone Report, paras. 1399, 1570, 1601.

%41Tomushat Report, Report of the Committee of independent experts in international humanitarian

and human rights law established pursuant to Council resolution 13/9, 16 Sess, UN Doc

A/HRC/16/24 (18 March 2011); See, also, Human Rights Council, Ensuring Accity i

Justice for all Violations of International Law in the Occupied Palestinian Territory, including East

Jerusalem: Comprehensive Review on the Status of Recommendations addressed to all Parties since

pments in
s M

o
0 ilitary
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in Gaza?*?Domestically, the Israeli military justice system has come under the review by the

Israeli Supreme Court andore significantly bythggo ver nment 6 s deci si on to est
Turkel Commission and the recommendations that Report set out in terms of reforms to the

investigative systen¥**The Tur kel Commi ssiondéds findings and t
responsetothem i n principle and in deed, are important

conception of its responsibilities to investigate under international law.
Turkel Commission recommendations and implementation

911. The Turkel Commission made 18 recommendationsictwiproposed dramatic

changes to the way in which investigations are
system®One of the Commi ssionés significant recommenc
d e b riithe iméchanism used by the IDF for deciding whetheopen an investigation.

Judge Turkel concluded that the operational debrief as a trigger for investigations failed to

adhere to international standards, noting that other countries did not utilise such debriefs in a

similar mannef The Commissionrecome nded -thedidfigcassessmentd (O6FF
the alternative mechanism to ensure that the initial information about an alleged violation is

gathered by a unique team that, importantly, lay outside the chain of coriiraarapposed

to the commander ofhé unit whose activity is under considerattéhThe FFA was

recommended for situations where more information is required to establish whether there is

a reasonable suspicion of criminal activity within a specified time ffdme.

912. Although the government inlgmented the proposal and employed it during the
investigative process into Operation Pillar of Defence allegati§rte move did not appear

to improve the incidence of opening of criminal investigatityifuring the next round of
hostilities, OperatiofProtective Edge, Israel announced that it had established a permanent

208

2009, A/HRC/35/19, 12 June 2017.

942N Commissiorof Inquiry on the 2014 Gaza Conflict.

943S5ee HCJ9594/0B6 Tsel em and Association for Civil Rights in
General 21 August 2011 (Hebrew); The Turkel Commission Second Report, pagé8424

944 The final recommendation of the Repoalls on the Prime Minister to appoint an implementation

team to monitor the implementation of the recommendations. In January 2014, the government

appointed the Ciechanover Committee, which advocated the implementation of many of the Turkel

Commission ecommendations, and suggested that there be an agency established to follow up on its

proposals. See Turkel Commission Second Report, page 422; Decision number 1143 of the

government, 5 January 2014, Pri me Mi ntatientofer 6s Of fice, T
the Second Report of the Public Commission for the Examination of the Maritime Incident of May

31st 2010 Regarding | srael s Mechanisms for Examining
Violations of the Law of Armed Conflict According toternational Law, August 2015

http:// www. pmo.gov.il/ Documents/ ReportEng. pdf ; For the
creates the illusion of change and improvement to the system, highlighting its main concern is to

create the false appearanc of a functioning systenBecu8ee al so, Pri me |
Cabinet Approves Recommendations of the Ciechanover Team on Evaluating and Implementing Part

'l of the Turkel Commission Report on3luyrael 6s Examina
2016.

945 Turkel Commission Second Report, pagesi P62.

946 |bid. pages 38283.

947 DF Q&A, pages 926.

%8 DF, The Examination of All eged MiisAoUWpdatleuct during Ope
949 Only 65 cases were opened into incidents arisingpbOperation Pillar of Defense; and not a

single investigation was opened in an operation where civilian casualties occurred. For criticism that

the MAG failed to provide sufficient reasons as to why criminal investigations into incidents were not

openel even though the UN6s fieldwork |l ed it to conclude
the Secretargeneral, Israeli Practices Affecting the Human Rights of the Palestinian People in the

Occupied Palestinian Territory, Including East Jerusal@ti Sess, UN Doc A/68/502 (4 October

2013), para. 31.
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fact-finding assessment mechanism outside the chain of command and with relevant legal,
operational and investigative experti%8.

913. Currentl vy, |l srael 6s i ndtweongdang byil$Fvcansbei gati ons i
triggered via a 6complainté to the MAG, for e X a
Investigations are also triggered automatically into every Palestinian death involving the IDF,

except in situati on s3bheIDRdodsga appeartodaveiovokbdat nat ur e
this exception for the events at the GMR, but it
natured broadly el sewhere, a practice that argu

between law enforcement and canting hostilities during armed confli¢see also the

section on the interaction of the legal frameworks ab@e)sequently there have been very

few automatic investigations opened into the killing of Palestinians by IDF soldiers, in 2016,

for examplethe MAG determined that 79% of incidents in which Palestinians were killed

by I DF gunfire were J&%f a 6genuine combat natureb6.

914. The Commission notes the reforms undertaken to improve the investigation process
within the IDF. Despite the reforms, the systesnrains an internal oversight bodyne
whereby the military is examining its own conduct. While perhaps the FFA is outside the
chain of command of the incident under examination, which is an improvement, it is not
entirely outside the military chain of comand. Thus, concerns remain as to the principles of
independence, impartiality and effectiveness.

Prima facie suspicion of criminal conduct

915. In addition to the investigative work of the MAG Corps on cases referred by the FFA
mechanism, events where thevas gorima faciesuspicion of criminal responsibility were
referred directly by the MAG to the MPCID for a criminal investigation. For example, the
MAG ordered the immediate opening of a criminal investigation into 24 exceptional incidents
after Protetive Edge®® Of these criminal investigations, the MAG decided to issue
indictments against three soldiers who were accused of looting and of aiding and abetting
looting. A Military Court convicted the soldiers for theft and aiding and abetting theft, and
sentenced them accordingly. No indictment has been issued in relation to an incident that

950 IDF MAG Corps, Operation Protective Edge: Examinationslawestigations10 September

2014;IDF, Q&A, pages 9286.Each team is headed by a senior IDF officer (in active service or in

the IDF resergs), with a rank ranging from Colonel to Major General, with the teams being

comprised primarily of higlanking IDF reservist officers

951 General Staff Order 33.0304; Turkel Commission Second Report, page203Ear an irdepth

analysis of the developmet s i n | srael 6s military justice system see,
Leaf. The MAGO6s guidelines for investigations there ar
policy underwent a number of changes over the years in terms of the threshogéirtg an

investigation. In 2003 human rights organisations challenged the policy in the Supreme Court on the

basis that there is a legal obligation to investigate every civilian death, even in times of armed

conflict. See HCJ 9594/B 6 T s e | e m iation fdr CikilsRgglatscin Israel v. Military Advocate

Genera] Judgment of 21 August 2011 (Hebrew); B6Tsel em Pet
was pending, the MAG announced a change in the grounds for opening an investigation. In its

judgment, theSupreme Court endorsed the updated investigation policy. See, HCJ 9594/03 HCJ

9594/03B6 Tsel em and Association for Civi,RPLARgushts in | srae

2011 (Hebrew).

952Yesh Din submission to the COI, paras-Z) See also, HCI0167/17 Abd atMuamen Abdallah

v. the Attorney General et.@ther organizations have also found that the change in investigation

policy in 2011 did not resulThéenOgcepbatiSeeadsobBngabeaf:t
al so, BOTesmrel|lRampeéro:siTtur kel Commi ssion Report on | sraeld

Complaints of Violations of International Humanitarian Law (August 2013} At 6

953 |n Operation Cast Lead 52 criminal investigations were opened.
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involved significant civilian casualti€s* By 2018, the MAG had closed all remaining 21

criminal investigations, without undertaking any criminal or disciplinary @odicgys. Of the

seven incidents from Protective Edge referred to the MAG from the FFA, and that the MAG

then referred for criminal investigation, the MAG issued decisions in five of these incidents

i closing them; two cases remain under investigdfioithe MAG6s deci si on to cl ose
cases can be appealed to the Attorney General, anddhan@erstands that appeals have

been filed in some cases. The Attorney General is yet to issue his fifitfings.

916. In March 2018, almost four years after Operation ProtectidgeE the State

Comptroller (the equivalent of an Ombudsman) pub
conduct during the 2014 conflict conforméd international law, with a focus on the
mechanisms for investigating alleged violations by the IDF. He wag dr ¢ a | of the | DF6s

investigative methods and concluded that they did not comply with the Turkel
recommendation®¥’ He emphasised the considerable delays in completing the outstanding
preliminary examinations by the FFA mechanism and criminal investigdtjoie MAG %58

The report found that the FFA mechanism carried out its examination without proper
preparation or an orderly work procedure, casting doubt on its effectivi®heEse
Comptroller found that the deadB380Odayseforshet by the | I
FFA mechanism to conduct an investigation was not respected in more than 80% of the cases.
Further, the MAG Corps apparently continues to use information from the operational
debriefing systematically as part of its preliminary factual ingof complaints, particularly
concerning shooting incident® To the extent this practice returns the operational debrief
back to the center of the investigation, it undermines a core Turkel Commission
recommendation. It also appears that Féotling Asessments risk replacing criminal
investigation$5! This brings into serious question whether the current Israeli system meets
international investigation standards.

917. Based on the above, the Commission shares the view that the investigative process

into inddents arising out of Operation Protective Edge, and the meagre results when viewed

from the outside, together with the expansive approach to classifying incidents as being of a
6genuine combat naturedé and t he mechankn®™ f resul ts f
all seem to justify the lack of confidence in the system and make it difficult to avoid the

954 |DF MAGs Corps, Decisions of tHBF Military Advocate General Regarding Exceptional

I ncidents that All egedly OccuUpdateNo.db@2d August Oper ati on OPr
2016).

955 IDF MAGs Corps, Decisions of the IDF Military Advocate General Regarding Exceptional

Incidents thaAllegedly Occurred During Operation 'Protective Edg€pdate No. 6 (15 August

2018).

956 Confidential correspondence with the COI, 20 December 2018.

957 State Comptroller Report 2018, above n 66188.

9%8|hid, 159-62. For criticism of the processing addration of complaints and investigations after

the Turkel Commission recommendations, see Yesh Din submission to the COI, padepdi@s.

64-71; Confidential submission 09, paras-4&3.

959gtate Comptroller Report, above n 60, 460

960 yesh Din subnssion to the COI, pages1®, paras. 58 4. Note t hat Yesh Dinés concl
not specifically related to the investigative process into incidents arising from Operation Protective

Edge, but from complaints filed with the MAG in 2016.

961 Confidential sumission 09, para. 20.

962 35ee, e.g.Comprehensive Review on the Status of Recommendations addressed to all Parties since

2009, above n 44, para. Hnsuring Accountability in the OPT, para. ¥&sh Din,Data Sheet: Law

Enforcement on Israeli Soldiers Sesped of Harming Palestinians: Figures for 20Mérch 2018.
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conclusion that the MAG Corps has yet to accept the implications of account®bilibe
principles of promptness, independence and impartiality, afettideness appear to be
compromised®*

Investigations into incidents arising out of the GMR

918. Palestiniarand Israeli human rights organisations have worked in real time to submit
complaints to the MAG Corps on behalf of Palestinian victims. Basecdhfonmation
available to the Commission, these organisations have filed over 100 complaints to the MAG
Corp relating to deaths and injuries in the context of the G¥R.

919. The Commission understands that the IDF is undertatkireg investigative tracks
simultaneously, some automatically by operation of the investigation policy and others based
on the complaints received.

Internal panel
920. ThenIDF Chief of Staff Gadi Eisenkot initiated an internal probe soon tfteApril

7 deathof 30 year old Palestinian journalist Ysas Murtaja. The journalist was reportedly
shot by IDF soldiers while wearing a nablue protective vestnar k e d {§sPeRIEeS S 6

journalist section)His deathsparked nt er nat i onal and nati-onal critici
fire policy®The o6i nternal panel 6 was taskedatwi th examin
the Gaza fencelt was led by Brigadier Geral Motti Baruch, head of the Operations

Directorateds Instruction and Doctrine Division,

General Sharon Afel.he investigation spanned the period from the start of the protests until
14 July. It examined 153 deathisat occurred during this period. Other known cases
examined by the panel include those of the volunteer paramedic, Rakimjj#, shot on 1
June while tending to wounded at the Khan Younis protesttéaadMohamnad Ayoub, a
14-yearold boy who was sticon 20 April 2018 in the Northern Gaza protest e the
sections on medical personnel and children)

%Comprehensive Review on the Status of Recommendati onc:
paras. 18, 20, 28; Human Rights Courf€isuring accountability and justice for all violations of

international law in the Occupied Palestinian Territory, including East Jerusalem: Report of the

United Nations High Commissioner for Human Rights, A/lHRC/37/41, 19 March 2018, paras. 11, 14
(6Ensuring Acc ou rBtiefing tolthe Coynmifter otite Exercise Bf thé Inalienable

Rights of the Palestinian People on the human rights situation in the Occupied Palestinian Territory

including the ongoing crisis in Gaza: Statement by UN High Commissioner for Human Rights Zeid

Ra'ad Al Hussein, 23 July 28; UN General Assembly, T8Session, Report of the Special

Rapporteur on the Situation of human rights in the Palestinian territories occupied since 1967,

Al73/45717, 22 October 2018, paras-22, Confidential submission 13a, paras. 1489, pages 87

96; Yesh Din submission to the CQlara. 32; Confidential submission 09; PCHR submission to the

COl:6 Gr eat Mar c h pdges B2t InterviewsRIBIA1E,INMIBO8, NMIO04

94 See also A/IHRC/40/43, para. 11.

95 Interviews NMI013, NMI004; PCHR submissin t o t he COl: 6Great March of Ret
page 20; PCHR submission to the COlI: O6PCHR Military pr

submission 09.

%Haaratez, fAYaniv Kubovich, &6l sraeli -Rremy Probe Set toc
OrdersDurinpeadl y Gaza Border Protestdé, (26 July 2018).
9%7Video on file.
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921. On 26July, Haaretz reported the findings of the pati&l.

fi Te investigators obtained details on each case in which demonstrators were killed,

including the log entries of the army snipers involved, the reason for opening fire and who

approved the order. .The team found that in each incident, weapons fired were carried out

in accordance with opefire orders and none of the Israeli army sharpshookterd

del i berately targeted 6uninvolvedd Palestinian
for what they termed déoperational mi shapso6 t ha
including cases in which bullets had hit border fence installatirte ground, cases in

which demonstrators intruded into the line of fire after troops had opened fire and incidents

in which bullets ricocheted, subsequently hitting Palestinians. In the course of the

investigation, the Israeli army raised the heighsofme of its sniper positions to minimize

the risk of hitting Palestinians unintentionaffy

922. The internal probe found that none of the reported killings fell outside of theARag&t out
in the above section asses alesargprdblersaticl BWwebes, andul es o f

thus, even if the killings complied, they were st
and injuries, the choice to use live fire was not as a last resort to stave off an imminent threat to life,
as bothHRLandthe RE r equi re, but on the basis of a persot

i n c il tleanydot the legal equivaler®ther casualties were the result, as the article above also
notes, of ricochets or mistakeEh e 0601 nt er n eed nopto exédmend respengibdlity for
decisions made higher in the military echelons than the actual sniper, which the Commission finds
to be a significant gap.

923. The status of the &éinternal panel & and the a
However, dher investigative processes are ongoing, such as the FFA.

7. Fact-Finding assessment mechanism

924. The Government of Israel, in its submissions to the Supreme Court in the petition

concerning the RoE for the GMR protests, stated that cdrteidents, in whib it was

alleged that the death of a person was caused by IDF shooting in violation of orders and of

the RoE, were referred to the IDF Independent Mechanism for the Investigation of Suspicious

Incidents (FFAP’° Subsequently, the IDF has stated that itreéerredall cases of death in

the context of the protests to the FFAs et t i ng up fia thskediwithat ed t eam
examining these events. This team . . . has been headed by a Brigadier General in the reserves

with extensive experience in fafthdingi n oper ati ond% circumstances. 0

925. For example, despite the internal probe finding that the IDF did not fire directly at

Razan AlNaj j ar, the case was sent to DutnganFFA. On 5 J
initial examination of the incident that tookape on June 1st, 2018, in which ay2arold

Palestinian woman was Kkilled, it was found that a small number of bullets were fired during

the incident, and that no shots were deliberately or directly aimed towards her. The

examination is ongoing. In adiih, the incident will be examined by the General Staff Fact

0 b e-firs@rders Dwing®eadlc | u d e : No Vi ol

%Haaretz, fAlsraeli Army Pr
26 July 2018).

Gaza Border Protestso, (
969 | pidl.

970 Government of Israel submission to the Supr€uarti nRoM case, 2018, paras. 487.
1 DF Q&A, page 93. (AThe FFA Mechanism has been referr
occurring duringhese events, and has prioritized incidents involving minors, medical personnel or

frstai d volunteers and journalists. 0).
972|pid, page 92.
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Finding Assessment Mechanism and the findings passed to the Military Advocate
General %°

926. Two specific incidents referred to the FFA Mechanisms involved the death of minors,

Bilal Khafaja and Ahnad Abu Tyour Both were shot in Rafah on 7 September. The IDF
Spokesperson i ssued a Reporstregandng the death oBtwosSept ember :
Palestinians who participated in the riots yesterday have been brought to our attention. The

incidents in quefon may also be reviewed by the General Staff f-utling Assessment

Mechanism %

927. No other information is publicly available about these two investigations into the
deaths of minors from Rafah in September, and they do not appear to have been among those
the IDF acknowledged to be under criminal investigation (see below). Nor has the
Government of Israel provided information on these or indeed any cases to the Commission

Criminal investigations opened by the MAG

928. According to the MA& ofemagkneestre a coraanstone®f h e
the IDF, and where there is reasonable suspicion that they violate -theen must

i nv e s ¥5Igrugust,Ghe MAG announced it was opening criminal investigations into

two case$’® One was in relation to the déadf Abed Nabi an 1-§earold killed running

away from the fence on 30 Marchhe other was in ration to the death of Othman Héle
15-yearold boy, who on 13 July, was shot in the chest when he stepped up on the separation
fence at the Gaza City pratssite. He later succumbed to his wour{8ge the sections above

on children).

929. In October 2018, the MAG opened a third criminal investigation into the death of the

paramedic Razan Allajjar (see the medical personnel section abowvejloing so itejeded

the findings of théii nt er nal probedo which had found that | sr
at her (aboveJ’’ That investigation is ongoir® This is the only known case that has passed

through all three investigative mechanisms, and at the timbiofeport, it is yet to be

decided?™

930. I n March 2019, the I sraeld@ media reported that
investigations into the %eaths of 11 Palestinians

973|DF, Twitter, 8 September 2018, (https:/twitter.com/IDF/status/1038445462599229440); See also,

Jpost, fAAnna Ahronheim, 6l DF Investigates Deaths of Pa
Prot esdaptbe mbfe8r S2018) ; CNN, ATheresa Waldrop, Il an Lee a
Pal estinian teenagers killed in | atest Gaza Protestsbo,

974|DF Spokesperson, Twitter, 8 September 2018,
(https://twitter.com/IDF/status/1038445462599229440).

9IDF,Sharon Affekodos Speech to the Israeli Bar Associati
Haaretz, flsraeli military opens investigation into Kk
"Haaretz, MAYaniv Kubovich, o6l sraeliof@azany Opens Cri mi ne
Medi c 6, (29 October 2018).

978 Interview NMI013.
979 As noted, an extensive reconstruction using 3D architectural modelling and over 60 interviews

formed the basis of an investigation into this inciden
Hal bfi Dgegr, adAife: When a Medic Was Killed in Gaza, Wa
2018).

%0Jpost fil DF I nvestigates 11 Palestinian Deaths on Gaza I
Mar ch 2019) ; Haaret z, il sraelGatza Brovasetri Patod edd stohs (d
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10.

Supreme Court judgment

931. Serious misgivings were occasionigygl the record of the internal investigation into

incidents arising out of Operation Protective Edge. In its judgment on the RoE, the Israeli

Supreme Counteverthelespraised tk system and deferred to’itt Justice Melcer and Chief

Justice Hayut were botif the view that this kind of review can only occur after the fact and

that it is not the place of th@ourt to make an assessment of the application of the RoE in the

midst of fighting, without a developed factual rec&tWhile the Court rejected the

government 6s argument t h-gusticiabld mer se,Stsadopteddhe hand was
positionthatth€o ur t 6s aut hority to inter%EeCurton operati ol
nonetheless emphasised the importance of reviewing the nature of thatstide occurred

at the protestatthe Gazdence

Ai[f W] e assume that the | arge number of kill ed s
according to the Petitionersd ecbbdgi ms, many of
wounds, and others were wounded inltheki will lead, on the one hand to

lessons learned regarding the possibility of using alternativelettral means to the

extent possible, and on the other hand, to adepth inquiry via the mechanisms

mentioned here, regarding what transpireé*

932. Basal on the findings publicly released to date, it is difficult to conclude that the few
cases currently wunder r evideew tbhy itnhgeColtlyG Qohrapts trheef
assumed the IDF would undertake into the casualties resulting from itssofidiera ct i on s .

Assessment

Trigger threshold

933. At the time of this report, five cases involving 11 individual victims were apparently

under criminal examination by the MAG Corps. While the Commission welcomes the

opening of these cases, it is difficultdoe t er mi ne, based on the Commissio
why these five were chosen. For example, in relation to the deaths of the four children, what

circumstances indicate a reasonable suspicion of a violation of international law, more so in

these than the@Bother cases of children killed? The same may be séidadthworkersand

journalists, especially in light of their role and clear markings.

934. Official statements by lIsraeli authorities make clear that Israel had necessary
information about the circumstems of each death. ac ol | ect ed i nformation ab
incident that led to the killing of a Palestinian, including the reason for opening fire, who

gave the order and wPSFollowing the 30 March protests,ghei nvol ved 6.
IDF announced thai [ n] ot hi ng was carried out wuncontroll ed;
measured, and we know¥®Wwhere every bullet | andedo
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March 2019).

981 Melcer J, para. 63.

982HCJ 3003/18,3250/18esh Din et al. v. IDF Chief of Staff et aflelcer J, paras. 684 Hayut CJ

paras. 1B14; See also Yesh Din Submission to the Commission and Confidential submission 05,

paras. 7482.

983HCJ 3003/18, 3250/18/elcer J, para. 60.

984HCJ 3003/18, 3250/18/elcer J, para. 63.

985|DF Q&A, pages 903; See alsi®4 News,6 Ar my probe findsfinoedviooldaetrison of ¢
during Gaza protests: reporté, (26 July 2018).

986 |DF Spolesperson, Twitter, 31 March 2018. The tweet was later deleted.



A/HRC/40/CRP.2

935. The large number of people killed and seriously woundeckated significant
discussion, not only withinivil society, political figure and the medidyut also among the
security forces, especialfsthere was discussion alongside calls by human rights defenders,
for soldiers not to follow the (allegedly illegal) rules of engagerff@8ignificantly, the Or

Commission of Inquiry estabise d by | sr ael in 2003 determined th
unequivocally clear that firing live ammunition, including sniper fire, is not a means to

di sperse crowdsé This is a means to be used only
there is areal andnminentt o | i f e é 0o

International standards of investigation

936. The Commission has significant concerns as to whether current investigative routes

adhere to the international standards for investigdfoA.n o6ef fecti ved investigat,
where extensiveprobing efforts are made, including identifying and interviewing- eye

witnesses, gathering medical files, and securing forensic and photographic m#fe@als.

the basis of information available to the Commission from human rights organisations that

have fled complaints on behalf of Gazan victims, who show evidence that they have

furnished information, and state their readiness to facilitate further information collection,

there appears to be a gap between the investigation mechanisms and those filing

comphints?9°

937. Questions also arise about whether the examinations and investigations will meet the

international standard of independence and impartiality, not only for structural reasons,

which were addressed above, but because of statements made in thefdbossinquiries

by the civilian and military echelon. For example, in April the then Defence Minister Avigdor
Lieberman said on Army Radidt | sr ael i sol diers did what was nec
soldiers deserve a medaluryiét hfes ef owondt c bmmiosnsei. wn
Concerning the internal probe, an IDF officer explained to the press that the point of the

probe was to meet complementarity concerns at the ICC, ancesth t h a't fithe investig
will wor k t o %blarespongediteis conmmerd, sis WN. Special Rapporteurs

statedthai we are concerned that the planned probe may
and effectiveness r eq WP Sherty thbrgaftet, th®linistendfer nat i onal
Justice proffered her viewano mp |l i ance i n an interview with Ar my
are performing well, in accordance withoglen r e ¥*r der s . 0

938. The standards of impartiality are also jeopardised with redpesgecific criminal
investigations, such as the inquiry into Razan®ajjé s ki I | i ng. Public specul at

¥B6Tselem, OWhy I sraeli soldiers must refuse to fire &
2018); @nfidential submission 73, para. 198.

988See, e.g.Jelic v Croatig (ECtHR, Applicatim No. 57856/11, 12 June 2014), para.73.

989 Al-Skeiniv UK (ECtHR, Grand Chamber, Application No. 55721/07, 7 July 2Qddp.170;

Minnesota Protocol, para. 24.

9 nterviews NMI 013, NMIOO0O4; PCHR submission to the COI
page D ; PCHR submission to the COl: O6PCHR Military prose

submission 07.

¥lg Ar ut z @®dheervman:AiLIIDF sol diers did what was necessaryo,

Arutz Sheva, 61 DF sets up team to probe Gaza deat hso
90ff i ce of the High Commi ssioner for Human Rights, O0UN
of Palestinians near Gaza fence by Israeli security fo
%The Times of Israel, o6Justice Ministaa plays down prc

d e a t(15May 2018).
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and the PrimeMinister concerning her protected status as a medic was aired while the
investigation into her case was actie.

939. The I DFés internal me ¢ h a ¥iFalloming @perationot appear t
Protet¢ive Edge,the MAG Cor ps stated that iin order to ensur
decisions were to be publicised periodically. Six updates have been released online since then

(in English and Hebrew). Regrettably, no similar updates have been issuedidm teldhe

investigative steps taken by the MAG Corps in relation to specific GMR related incidents.

This is also unlikely to satisfy the Special Rapporteur on cotetsarism and human rights,

for example, who promoted the need for full transparendp isuch preliminary

investigationg®’

940. Investigations should focus also on the operational plarfffngnd the role of

superior officers in operational decistomaking The Commission shares the view of the

Office of the Prosecutor of the ICC on this questio that responsibility lies not only with

those pulling the trigger, but also those senior within the structures who deliver the’$tders.

Recommendation 2 of the Turkel Commission supported holding commanders and superiors

to account a ssigrificantebligatibnscodified innmesnational humanitarian

l aw and i nt er n a8 0rdinary $oldiers arerlliged rot td falow.manifestly

illegal orderst®*Any (illegal) order to kill or wound a civilian who is not posing an imminent

three or not o6édirectly participating in hostilitie
of the superior delivering.i

941. Accordingto the Supreme Court:
61 mmediatelyafter the violent incidents that took place on March 30, 2018, and

consistently sinethen, an ordered process of inquiry and the learning of operational
lessons and their integration has taken place. In this context, new emphases were
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SThe New York Times, flsraeli Video Portrays Medic Kil
2018); ANd#aa 2lyearodld Pal estinian medic who became a symbol
Independent, 17 June 2018, Confidential subiois73, para. 186.

%While the Turkel Commissionds recommendation on the F
recognizing that Statements provided to the FFA teams and any materials that they may produce are

privileged under the law, it did recommend muensparency for other investigations.

997 Ben Emmerson, Report of the Special Rapporteur on the promotion and protection of human rights

and fundamental freedoms while countering terrorism, UN Doc A/68/389 (18 September 2013) para.

45; See, ahvhitewastB Brdtecd: [The @0alled Investigation of Operation Protective

E d g Séptember 2016; B6Tselem applied to the | DF Spokesperson
Information Act, for further details concerning these figures, but received no response; Amnesty

International, Time To Address Impunity: Two Years Aftee 2014 Gaza/lsrael War (7 J@916).

9985eelelic v Croatia Judgment, App. no. 57856/11 (ECtHR, 12 June 2014), para. 73.

MWThe Office of the Prosecutor, i6eRse po018 do,n pPared.i nd &Ga.r yo
the Situation of Palestine: O6For the purpose of the gr
whether the groups of persons that are likely to be the object of an investigation include those who

appear to be most responsible tioe most serious crimes, including persons with levels of

responsibility in directing, ordering, facilitating or otherwise contributing to the commission of the

all eged cri meséo.

1000Tyrkel Commission Second Report, 388The State Comptroller, in his ZDReport on

Protective Edge was critical of the Ministry of Justice for failing to complete legislative amendments

in accordance with recommendation 2 of the Turkel Report and in accordance with the Ciechanover

Commi tteeds r ec o mme nitgaf militasyrcononandes éne civiliam supesiorss i b i |

See he State Comptroller Report, above n 60493

1001Art, 33 Rome StatuteBasic Principles on the Use of Force and Fireaarhs26.
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given to the security forces, which were intended to further limit the extent of
casualties 12

942. Itisund ear from the judgment, or from the Commis
6new emphasesd were and whether they had meaningf
The Commission noted changes to the height of the berms where the sniper nests were

positioned and differences in the deployment oflesisal force The incidence of loss of life

decreased after 14 Mggee the statistics sectionhile the Commission believes these

operational changes may have helped decrease the accidental injuriedita@sfatan

particular as the RoE did not change, nor did the behaviour of the proieiersnumbers

remained disturbingly high and in apparent disproportion to the (violent) circumstances

facing the IDF003

943. TheCommissiomotes that the examinatiofialeged violations of international law
during Operation Protective Edge did not include an examination of the responsibility of
decision makers those who issued orders or designed poft€4MNor did any of the current
mechanisms examine issues pertarmleadership, for example the decision to have located
the berms too low initially; having deployed snipers as a primary means of defense; having
used higher velocity bullets than was necessary; having apparently failed to (re)deploy
available, les$ethal means (e.g., mobile water cannons) if a crowd approached the separation
fence; having implementeddEs that permit lethal force against unarmed civilians who do
not themselves pose an imminent threat to life; and failing to change that appexarh

when it became clear that the demonstrators were not planning to enter Israel en masse and
commit murder. This casts doubt over the ability of existing mechanisms within the IDF to
scrutinize effectively the responsibility of commanders and decision miaketsed in the

| DF6s respon®%e to the GMR.

944. I n this same vein the Commission notes that th
a criminal investigation, but did address structural issues, including those implicating higher

ups in the civilian and pdical echelons. Its recommendations concerning transparency,

independence, the issuance of directives and respect for timelines should be carefully

considered.

Palestinian access to remedies through Israeli Courts

945. Human rights law requires States to enstitat effective remedies, including
reparation,are available to victims of violatiod8® This obligation does not depend on
where the victim reside$he Commission found that recent developments in the Israeli legal
system severely haapaciyrto pGraue damesticaecoul@® Ror s 0

1002pelcer J, para. 63.
00836 Di sproportionat ed sustehde hdeprreo piosr tniootn atl hi e ysba naes s s s ment
prior to using force under IHRL or launching an attack under IHL.

10048 6 T s e Wihitewash:iProtocol: TheS6al | ed | nvestigation of Operation P
(September 2016). See, also, Confidential sabion 09, para. 26.
1005Confidential submission 73, para. 195; See also, O6Re

independent commission of inquiry established pursuant to Human Rights Council reseitiort SL 6 ,
UN Doc. A/HRC/29/CRP.4, 24 June 2015, p&H9; Confidential submission 09, paraslZ.

1006 Human Rights Committee, general comment No. 31, para. 15; Communication No. 821/1998,
Chongwe v Zambia, Views adopted by the Human Rights Committee on 25 October 2000, para. 5.3.
Communication No. 7/30, Humaights Committee, General Comment No. 20, para. 14. The right

to an effective remedy is contained within ICCPR art. 2(3); CERD art. 6; CAT art. 14; ICRMW art.
83; UDHR art. 8.

1007 |nterviews NMI1013; NMI0OS.
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example, m November 2018, the District Court of @e Sheva rejected the compensation
claim of a Gazaresident 15 year old Atiyeh Nabahed??® Atiyeh was shoin November
2014by the IDF while he was on hisfaml y 6 s p r o-Bueij, 500 matersafrom thd
fence between Israel and the Gaza Strip. As a result of the shadtird) is a quadriplegic.

946. The Civil Wrongs (State Liability) Law, 5722952 stipulates that Israel will not be

liable in torts for damges caused to a ndsraeli resident residing in a territory located

outside Israel which was decl ar ®%8Sinbe200d gover nment
when it came under Hamas rule, Gaza is considered to be such territoBourhéhus ruled

that Atiyehi s not entitled to seek compensation from I
t er r P ToeCyud stated that in the West Bank, the Israeli Military Commander is the
6sovereignd and hostil i t.ingaza &owevethecenempis ger t aki ng
the 6sovereignd and therefore there is a presumpt
activity.*TheCourt di smi ssed the petitionerds claim wit!|
avoiding claims that the law is unconstitutional aimadates international law. This is the first

time of which the Commission is aware that Israeli courts relied solely on that ground to deny

a claim?*2 The Court nonetheless suggested alternative avenues for granting compensation

including internal mechanissn from the enemy government, international judicial

mechanisms for inteBtate litigation, and administrative mechanisms subject to judicial

review in accordance with Israeli administrative law.

947. Theruling, and the law on which it is based, excludes Geazsidents from eligibility

for compensation under the law, without examining the harm itself. In doing so, Gazan

victims of violations are denied the main avenue
from Israel that is guaranteed to them unidéernational lawThe Commission is unaware

of any alternative mechanism employed by Israel to compensate Palestinian victims for

damage caused unlawfully by the security forHse importance of this ruling is thus

difficult to overstate. Even though its submission to the Supreme Court the Government

of | srael does not cl assi f ysupigdhbat ramtRawas &écombat
enforcement, the thousands wounded in this context will be excluded from Israeli courts in

seeking compensation fdwir lifelong injuries if the view taken by ti@ourt prevails.

948. Also in 2018, additional announced legal developments in Israel risked further
impeding the chances for those injured to receive financial support. The Government of Israel
announced new mea®s withholding Palestinian clearance tax revenue to an amount equal
to that of payments made by the Palestinian Authority to those injured or to the families of
those killed. Thegovernment also expressed its intention to increase the sum of withheld
funds in the light of the damage caused by incendiary kites and balloons to the crops of Israeli
farmers.

General conclusions on | sraelés investigations ir

1008(Beer Sheva') 450485-16 A.N. (minor) et al. v he State of Israel.

10095ection 5B(a)(1), The Civil Wrongs (State Liability) Law, 571952,

1010(Beer Sheva') 450435-16 A.N. (minor) et al. v. The State of Isrgeragraph 134.

1011 (Beer Sheva') 450435-16 A.N. (minor) et al. v. The State of Istaglar agr aph 69 (At here is a
presumption that any military operation in enemy terri

10121t ysually relies more generally on the restrictive criteria that were part of an amendment to the

Civil Liability Law T that, for example, the dames occurred during military operations or that

witnesses failed to appear in colBger Sheva') 450435-16 A.N. (minor) et al. v. The State of

Israel,paragraphs 134,143.Dec |l ar ati on of the Gaza Strip as OEnemy T

Civil Wrongs (State Liability) Law, 5712952
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949. | srael 6s record for investigatingkisdeaths of Pz
dismal.Between 2011 and 2016, only 3.4% (32 out of 948) of the investigation files opened

by the MPCID regarding soldiersd suspected offen
led to indictment3®'® Moreover, the investigative process into incigearising out of

Operation Protective Edge have fallen below international the standards, as set out above.

Though it is too early to assess the adequacy of investigations currently underway, and the

State of Israel still has time to open investigatiotts®® concerns of transparency,

independence, information collection, delay and narrow stapeddition to the exclusion

from judicial remedies provides little confidence that accountability for the deaths and

serious injuries in violation of IHL andHRL that occurred in the context of the GMR will

be different.

Palestine

950. Inrecent years Palestine has acceded to a range of international treaties which require
it to uphold obligationsand to ensure accountability when its officials violate treaty
provisions. The treaties apply to the entire OPT and the Commission considers Hamas to be
obliged to respect, protect and fulfill human rights in light of its governilemfunctions

in Gaza(as set out in the section on applicable law) P a | e s t ibnnte thesICC®R c e s s
includes an obligation to investigate violations

Accountability mechanisms in the West Bank and Gaza Strip

951. Since 2007, security forces in the West Bank, including East Jerusalem, and Gaza are
governed respectively by the Palestiniantb&uity and Hamas along separate but parallel
lines4Each security service has an internal mechanism for receiving complaints directly
from citizens and human rights organisations. The system is complex because the mandates,
roles and responsibilities dfiese mechanisms within the different Palestinian institutions
often overlap. Consequently, there has reportedly been inefficient coordination between them
and poor outcomes in terms of accountabifiy The oversight mechanism in Palestine is

the Independ® Commission for Human Rights (ICHR), a statutory watchdbgh was
foreseen in theBasic Law (provision 3). ICHR deas with human rights complaints
submitted by citizens. Its mandate reaches also to protests related to the GMR that took place
in the West Bank The Commission found that Palestiniavereinjured and ilitreated during

these protestgsee section on freedom of assembly in the West B&8dgause it was
Palestinian security forces who policed them,db#horities in the OPT bear resporilip

to investigate that treatment and punish culpable parties, throughout the chain of command.

952. A range of internal mechanisms to handle complaints are available in the West Bank.
Mechanisms that exist within the executive tue Directorate General @omplaints at the
Council of Ministers and the Complaints Unit at the Ministry of Interior. While in theory
there is coordination and cooperation between the two mechat¥i$ritsis difficult to
ascertain what those coordination channels are in practice.infernal complaints
investigation mechanism also exists within the General Intelligence (Complaints
Department), and there are a number within the Palestinian Civil Police (the Inspector

1013yesh Din submission to the COI, pages1D

1014 |nterview NMI015.

W5Geneva Centre for the Democratic Co-HandlirglSysteth Ar med Fo
and Civilian Oversight of the Palestinian Security Sec
1016 pjrectorate General of Complaint€ouncil of Ministers.
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General 6s Office, Bureau of Q@rityiaed\Disaiptnarg and
Department, and the Department of Police Discipline).

953. The executive authorities and the security authorities do not appear to share important
information on complaints filed and cooperation between them appears weak. For example,
fi Wen the Complaints Unit at the Ministry of Interior receives a complaint against a member
of the security forces, it refers it to the commander of the force rather than to its internal
c o mp | a i The Mimistry of nteriorappears to view the commamdeather than the
complaints bureau, as primary means of communication on matters of discipline and
investigation within the security forces, a practice that undermines the independence required
for accountability within international standards. The psscef handling complaints risks
becoming tangled in bureaucracy as formal letters among agencies go through official
channels rather than a practice of direct information sharing and cooperation at the working
level The investigation system becomes evemertifficult and less efficient in such a muilti
player system.

954. There is also no regulated coordination between the ICHR and the executive
authorities or the security forceBractice seems to vary by agency. For example the ICHR
communicates with the Geral Intelligence through its legal department which in turn passes
complaints on to the Complaints Unit, while with the civil police the ICHR can work directly
with the Bureau of Grievances and Human Righ.

955. In Gaza, complaints about the conduct ofusigg forces and police can be submitted
to oversight bodies in the Ministryf Interior or Security Department of the Police, or in
some cases to thdinistry of Justice

956. Few complaints filed through internal oversight mechanisms in Gaza or the West
Bank are referred to criminal prosecution. This brings into question whether there is real
accountability for serious violations. In the West Bank, the Office of the Military Prosecution
is responsible for investigating and prosecuting crimes committed by enswithe security
forces regardless of their rank. According to information submitted to the Commission, in
2018 judicial backing was given to the Palestinian authorities to consider the police in the
West Bank as a military institution rather than ailigim one. As a consequence, police
officers accused of violations can only be tried in military courts, making it more difficult for
alleged victims of police abuse to access jusfitadowever, he ICHR also reported on a
case fiwher e a iah Gaursreferred aenundbér of Rrdlitarg dfficers to the
Military Public Prosecution because they were suspected to torture defendants who were
brought bef od®e the court. . .0

957. Playing a similar role in Gaza, the Military Prosecution there told the ICHRth#t
of 2016 not a single security force member had been held criminally accountable.

958. In addition to the above internal measures, external oversight is available through the
ICHR where victims can also direct their complaints. ICHR investigates thaiseschnd,
where it finds potential wrongdoing, it intervenes with the relevant authority. In 2017, the
ICHR received 2656 complaints, 1551 from the West Bank and 1105 from Gaza, 72% of
which pertained to the security servi¢és.
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1017DCAF, page 5.

1018Executive Summary, 2017, Status of Human Rights in Palestifedr@3ual Report, November 2018,

pages 4314. The ICHR acknowledged that some agencies appear to have undertaken disciplinary measure
against staff, but that we not reported back to ICHRee also, DCAF, page 5.

1019 Amnesty International, Human Rights in Palestine: Review of 2018 (February 2019); Interview KHI024.
1020|CHR, 239 Annual Report, (2018), page 20.

10211CHR, 239 Annual Report, (2018), page 43.
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959. It concluded that some diose cases were handled satisfactorily. While noting that
cooperation between the ICHR and security agencies is taking place, some security agencies
regularly ignore or provide only perfunctory responses to many compl&ifiar example,

the ICHR observed response rate in 2017 of more than 60% for WestBaskd security
agencies. Gazan authoritiesly responédto 16 of the 1210 letters sent, a meagre 1.3%
response rat¥?® While the Commissiomcknowledges the politicéével dispute between

the de fato authorities in Gaza and the Palestinian Authority, those differences do not justify
the paltry cooperation between Gdmsed security services and the ICHIRe Commission

finds this failure unacceptable and recommenddéfacto authorities ionmediately rectify

it and start cooperating with the ICHR

Investigations into violations of freedom of assembly during the reporting period
960. As discussed in the sectiam freedom of assembly in the West Baifkhis report,

those protesting on 13 Junesolidarity with the GMR and also because they alleged that
the PA had been complicit in the blockadeere allegedly met with excessive fof€& To

the Commi ssionbds knowl edge, no investigations ha\

of the PA seciity forces against the protestdfé®

961.1 n regard to the PA&ds accountability responsibi

Strip, the PA has stated in the past, and repeated to the Commission in this context, that it is

unable to investigate allegabns agai nst Pal estinian armed groups

ithasyettorest abl i sh uU%i fied control 0.

962. In relation to the 18 June sit in the Al Saraya Square in Gaza, the excessive force
used was reportedly carried out by 50 security officerglainclothes, linked with the de

facto authorities. To the Commissionébés knowl edge

relation to the behaviour of the security forces against the protestors.

963. On the whole, the Commission found little information imdilcg that accountability
mechanisms within the West Bank or Gaza were functioning properly, nor did it find specific
cases where the conduct of the security officials had been adequately investigated. The
paucity of information and (presumably) actionceuse for concern and shows a lack of
willingness of the relevant authorities to hold to account those responsible for violations.

964. | n assessing Palestinebés approach to accountahb

fact that it has been under prolodgeccupation by Israel for over 50 years and is a place
where human rights norms are under significant thiglattions have not been held since
2006. In this environment, an active and critical media in the OPT plays an important role,
as does civil soety, elements of which have voiced sharp criticisrR@sidenAbbas and

the PA%2”While the bravery of such human rights defenders should be applauded, it must

1022|CcHR, 239 Annual Report, (2018), pe 44.
1023 hjid, page 43, (fAln Gaza Strip, |ICHR sent 1210
theretoodo).

1025|nterview KHI024.

1026Report of the Independent Commission of Inquiry Established Pursuant to Human Rights Council
Resolution S2MA/HRC/29/52 (24 June 2015). See also, UN Commission of Inquiry on the 2014 Gaza
Conflict, para. 653; Interview NMI015.

1027 |nterview NMI017.
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be accompanied by genuine and concrete accountability by civilian and military officials and
superiors.

965. Palestine has acceded to international treaties and sees itself as part of the international
community. Together with the demands of that community come the obligations that the
Palestinian authorities must fulfil to their population to the expassible in light of the
occupation.Despite the findings of the UN Committee of Experts in 2010 concerning
investigationdnto violations allegedly committed by Palestinian actors before and after the
200809 hostilities??® there appears to be no realogress on creating institutional
improvements to ensure accountability.

Third State obligations

966. In addition to the primary obligations for accountability that fall on Israel and

Palestine, third states also bear such obligations. High ContractitigsRafrthe Geneva
Conventions have undertaken O6to respect and ens.
circumstance®?® The grounds for triggering this obligation include deterring the

commission of any violation of the four treaties, though practicergdiy deals only with

grave instances, for example serious breaches of the Geneva Convé#tibins.obligation

has traditionally been understood to encompass a negative duty not to encourage, aid or assist

other parties to the Convention to commit viotats1%%! States that substantially support a

party to a conflict have a heightened obligation. More recently, the ICRC has interpreted an

external component of the obligation on the assi s
IHL by all other state&?®? This positive duty includes an obligation to prevent violations

when there is a foreseeable risk that they will be committed, and to prevent further violations

in the event they have already occurt®d.This requires all states that have ratified the

Conwentions to use their influence to compel fellow State Parties to the Conventions that are

at the time involved in an armed conflict or occupatiafether against states or nsiate

actorsi to respect the Conventions (i.e., obligatienga omnes part¢sThe obligation holds
irrespective of the duty bearing statesd connecti
through its actions or proximity. Third states have a duty to take action to safeguard

compliance with the Conventions. The High ConiragtParties are not responsible for a

possible failure of their efforts as long as they have done everything reasonably in their power
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1028 o5 set out in AIHRC/12/48.

1022 common Article 1 is accepted to reflect customary international 184; Military and Paramilitary

Activities in and against Nicaragulitaragua v USH Judgment, 27 June 1986, at 14, para. 220;

ICJ, Legality of the Threat or Use of Nuclear Weapdhdvisory Opinion8 July 1996, at 226, para. 79;

ICJ, Legal Consequences of the Coustion of a Wall on the Occupied Palestinian Territofglvisory

Opinion, 9 July 2004, para. 158.applies to both IACs and NIAC&J,Nicaragua v USAparas. 21020;

Henckaerts and DoswaBeck,Rule 139, at 495.

10301, wall Advisory Opinion para. 159

1031|cJ Nicaragua Case (1986) para. 2d8nckaerts and DoswaBleck, Rule 144, at 509.

1032|CRC Updated Commentary on the First Geneva Convention, (2016) para. 154. Skx)asa|l

Advisory Opinion paras. 1560; Knutl® r mann and Jose A &totheaGemewa, 6 Co mmo n
Conventions and the obligation to ptematiea Reviewof er nati ona
the Red Cros86 (2014), 707, 723.

10332016 Updated Commentary, above n 156, para. 165; Lindsey Cameron, Bruno Demeyaviarikean

Henckaerts, Eve La Haye and Heike Niebergal c k ner , éThe wupdated Commentary oIl
Conventioia new tool for generating respadnetnatibnalr i nternati o
Review of the Red Crog209, 12156.
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to bring the violations to an eréf* Accordingly, the ICRC interprets Common Article 1 to
potentially involve a duty of dudiligence.

967. This obligation has been repeatedly employed in the context of the conflict between

Israel and Palestin€3*There are numerous pronouncements, including Security Council and
General Assembly resolutions, that appeal to High Contracting Parties Conventions to

ensure respect by Israklthe Occupying Power for its obligations under the GCIV in
accordance with Article 1% The UN has cautioned its members in the context of the GMR

to ensure accountabilitys | f | srael wi &anb effactive stepsatd iavestigate,d i b | e
and indeed, where it has congratulated its military forces for their use of force, then the
international community must fill the investigatory void to ensure respect for international

law. &7

968. Upholding this obligation mainclude a range of measures such as withholding
financial and arms support that may contribute to the allegedly unlawful conduct, or
diplomatic intervention.

969. The underlying purpose of Common Atrticle 1 is to encourage and generate greater

respect for IHL This broader obligation for accountability strengthens the legal provisions

on the duty to investigate by extending the reac
liability for secondary violations. Prevention is embedded in the duty to ensuretrespe

the duty to ensure respect is a general principle that informs the implementation of IHL.

Therefore, in relation to the events along the Ganae High Contracting Parties to the

Geneva Convention should be mindful of their duty to ensure comegliavith the

Convention.

International mechanisms

970. In January 2015, Palestine accepted the jurisdiction of the International Criminal

Court (61 CCbd) and the United Nations Secretary G
Statute, thereby making Patine the 1279 State Party to the ICThe declaration lodged by

Palestine accepted the jurisdiction of the | CC ov
Palestinian territory, i ncl ufinthg sabamonth,J er usal em,

10342016 Updatd Commentary, above n 156, Common Art. 1, pt8.

1035|nterview NMIOOS.

1036g5ee, e.g.UN SC Res. 681 (1990), UN Doc. S/RES/681, 20 December 1990; UN GA Res. 45/69, UN
Doc. A/RES/45/69, 6 December 1990UN GA Res. 62/107, UN GA Res. E¥-6 (1999), A/RedS-10/6,

9 February 1999JN GA Res. 58/97 (2003), A/IRES/58/97, 17 December 2008GA Res 59/1223004),

UN Doc A/RES/59/12210 December 2004JN GA RES ES10/15 (2004), A/IRES/E30/15, 2 August
2004;UN Doc. A/RES/62/107, 17 December 2007; UN GA R&396, UN Doc. A/RES/63/96, 5
December 2008;)N GA Res. 64/10, (2009), A/RES/60/10, 1 December 2000GA Res. 68/81, UN Doc.
A/RES/68/81, 16 December 2013N GA Res. 68/ 82, UN Doc. A/RES/68/82, 16 December 2013;
Goldstone Report, above n 28, para. 3I®uring Accountability in the OPT, above n 67, parasi4iGee
also, Declarations dfonferences of High Contracting Parties to the Fourth Geneva Conventions of 15 July
1999, 5 December 2001, 17 December 2014 relatinggttstaeli Palestinian conflic Matthias Lanz, Emilie

Max and Oliver Hoehne, &éThe Conference of High Contrac
December 2014 and the duty to ensure respect for inter
(2014) 96 Internatioal Review of the Red Cross, 1115.

070t fice of the High Commissioner for Human Rights, 6U
Pal estinians near Gaza fence by I sraeli security force
page 101.

1038 peclaration lodged by the Government of Palestine under Art. 12(3) of the Statute, 31 December
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aftert he | CC Registrar accepted Palestinebs decl ar a
for her consideration, the Office of the Prosecutor opened a preliminary examination of the

situation in Palestine, which is ongoing. The focus is alleged crimes ¢tedrin the OPT

in order to reach a decision on whether there is a reasonable basis to proceed with an

investigation based on the Rome Statute crit€#fal herefore, although Israel is not a party

to the Rome Statute, the conduct alleged against it mayamimed if it took place inside

the OPT.

971. In the context of the GMR in Gaza and the violence that ensuégrin2018, the

Prosecutor of the | CC obserineadgtuatiohsuthatiiev] i ol ence
one prevailing in Gazacouldcondgt t ut e cr i mes un &€InMay 2048, Rome St at ut
Palestine submitted a referral pursuant to article 14 of the Rome Sgpeeddically

requesting the Prosecutor to investigate past, ongoing and future crimes wit@im the t 6 s
jurisdict i dcrnmes invohdny undrdensgand fiunlawful attacks on civilians,

including through excessive use of force and unlawful killings of Palestinians, including
demonstrators exer ci%TheRyosdcutos acknowledggdréceigtaf pr ot est . «
the referral andstated that she is continuing with her preliminary examination into the

situation in order to determine whether the criteria for opening an investigation at¥?met.

In her Report on Preliminary Examination Activities 2018, the Prosecutor discussed the

protests, stating their relevance to her preliminary examin&tfén.

972. drhe Office has gathered information regarding other crimes allegedly committed by

both sides in relation to the violence that has occurred in the context of the protests held
along the IsraelGaza border since 30 March 2018. These and any other alleged crimes that
may occur require further assessmeéiftt*

973. I n accordance with the principle of compl emen
assessment will be the existing domestic mechanisms, ariexttiee state authorities have

properly conducted investigations into alleged violations of international law in the context

of the GMR.

Conclusion on accountability

974. Since the end of Marchintii 31 December 2018ver 6106 Palesinians who
participaed in theGMR along theseparation fencevereshot, with 183 killedDuring that

same period, smaller scale demonstrations in the West Bank and inside the Gaza Strip were
violently dispersedThe conduct ofsrael, the Palestinian Authorigndthe Gazade facto
authorities difer in severity insofar as thegonduct has allegedly violated different aspects

of international law. Nonetheless all are obliged to investigate the allegations of unlawful
conduct by their security forces, and to do so in a matiagrcomplies with international
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2014; See al so, UNSG Depositary Notification of Pal est
C.N.13.2015.TREATIESXVIII.10, 6 January 2015. The Rome Statute enterealfiorce for

Palestine on 1 April 2015, pursuant to art. 126 of the Statute.

1039g5ee ICCOTP, Policy Paper on Preliminary Examinations, November 2013, para. 76; See also,

Office of the Prosecutor, Reports on the Preliminary Examination Activities, 2012046d

040 cc, o6Statement of the Prosecutor of the Internation
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0V1The State of Palestine, fAReferral by the State of Pa
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22 May 2018.
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XVIII .

XIX.

standards. A review of the investigative mechanisms of these parties does not give grounds
for confidence that has or will happen.

Identification of those responsible

975. The Commission was mandated to identify thisdeemed responsible for the
violations it refers to in the present reporddiesso by placing the relevant information in a
confidential file to be handed over to the United Nations High Commissioner for Human
Rights. The Commissiomuthorizesthe High Commissioner to provide access to that
information to the International Criminal Court and national authorities that are conducting
credible investigations for the purposes of ensuring accountability for crimes and other
serious violations committed irhis context, establishing the truth about violations or
implementing United Nationmandated targeted sanctions against particular individuals or
institutions responsible for the crimes and violation set out here. The Commisgitests

the High Commissioer to grant access only to the extent that withesses or other sources of
information concerned have given their informed consent and that any protection concerns
are duly addressed.

976. Inside this dossier are references to relevant military and civiliactstes in Israel
which bear primary responsibility for the conduct of the security forces and their use of lethal
force on Palestinians attending the GMR. Responsibility also lies with those who fail to
conduct investigations that meet international stedglanto the deaths and injuries in
violation of IHRL and IHL as alleged in this repo#ts noted, individuals who committed

the violations directly, or who aided or ordered them to be committed, are also responsible.

977. The Palestinian Authority and the Gazle facto authoritiebear responsibility for
failing to uphold the right to peaceful assembiyconnection with the demonstrations in
Ramallah and inside the Gaza Sirip which the Commission inquired@o the extenthey
fail to conduct investigatianinto the conduct otheir respectivesecurityforcesin their
dealing with thesedemonstrationsand fail to hold those responsible to accotimey also
carry responsibility

978. The de facto authorities in Gaza bealditionalresponsibility for not hawvig taken
sufficient measures against those launching indiscriminate, incendiary kites and balloons into
Israel.

Individual criminal responsibility

979. Certain violations of international law attract individual criminal responsibility and
are prosecutablia both domestic and international courts.

980. During armed conflict or occupation, international humanitarian law prohibits, inter
alia, wilful killing and wilfully causing great suffering. Unless undertaken lawfully in-self
defence, intentionally killing aivilian not directly participating in hostilities is a war crime.

The Commissiorfound reasonable grounds to believe that individual members of the Israeli
security forces, in the course of their response to the demonstrations, killed and gravely
injuredcivilians who were neither directly participating in hostilities nor posing an imminent
threat.

981. If committed in the context of a widespread or systematic attack directed against a
civilian population pursuant to or in furtherance of a State or orgamzdfmlicy, serious

human rights violations may also constitute
i nhumane actso that cause great suffering or
course of the investigation, ti@mmissiorfound semus human rights violations that may

constitute crimes against humanity.
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982. Civilian and military leaders bear responsibility for international crimes they commit

directly, but also as commanders where they exert effective control over subordinates, knew

ordhhould have known about subordinatesd cri mes, a
commission or to submit them for investigation and prosecution.

983. TheCommissioris aware of an ongoing preliminary examination by the International
Criminal Court of allegedrimes committed in the Occupied Palestinian Territory, including

East Jerusalem, since 13 June 2014, and requests the High Commissioner to refer the present
report and relevant information upon which it is based to the Office of the Prosecutor.

XX. Recanmendations

A. Realization of the human rights of civilians on both sides

984. The Commission calls upon all duty bearers to implement fully previous
recommendations made by United Nations human rights and fadinding bodies. It also

calls upon States Member®f the United Nations to promote compliance with human
rights obligations and to ensure respect for international humanitarian law in the
Occupied Palestinian Territory and Israel, in accordance with article 1 common to the
Geneva Conventions.

B. Prevertion of future violations during demonstrations and protection of
civilians on both sides

985. The Commission recommends that the Government of Israel:

(@) Refrain from using lethal force against civilians, including children,
journalists, health workers andpersons with disabilities, who pose no imminent
threat to life;

(b)  Ensure that the rules of engagement:

0] Do not authorize | ethal force against fi
and ensure that the rules permit such force only as a last resort, where the

person targeted poses an imminent threat to life or directly participates in

hostilities;

(i) Prohibit targeting persons based solely on their actual or alleged
affiliation to any group, rather than their conduct.

986. The Commission recommends that the de fdo authorities in Gaza stop the use
of incendiary kites and balloons.

987. The Commission also recommends that the Palestinian Authority and the de
facto authorities in Gaza ensure that their respective security agencies respect freedom
of assembly and refran from excessive use of force when policing demonstrations in the
West Bank and inside Gaza; that they support and facilitate the work of the ICHR in
this respect and hold those responsible to account.

988. The Commission recommends that States Members of theJnited Nations
employ every means to prevent further use of lethal force against civilians at
demonstrations, including by demarches and by ensuring protective monitoring of the
demonstrations by independent entities (United Nations entities or nebdnited
Nations).
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C. Ensuring access to medical services and the fulfilment of the right to
health of injured persons

989. The Commissionrecommends that the Government of Israel:
(@) Lift the blockade on Gaza with immediate effect;

(b)  Ensure that all those injued at demonstrations are permitted prompt
access to hospitals elsewhere in the Occupied Palestinian Territory, in Israel or
abroad,;

(c) Ensure timely access of medical and all other humanitarian workers to
Gaza, including to provide treatment to those ijured in the context of
demonstrations;

(d) Ensure efficient coordination for entry of medical items and equipment
into Gaza, and remove the prohibition of entry applied to items with legitimate
protective and medical uses, including carbon fibre componés for the
treatment of limb injuries.

990. The Commission recommends that the de facto authorities in Gaza and the
Palestinian Authority ensure timely and efficient coordination for the entry of medical
supplies and equipment into Gaza.

991. The Commissionrecommerds that States Members of the United Nations and
civil society support the healthcare system in Gaza, particularly with the resources
necessary to treat injuries incurred at the protests.

D. Ensuring accountability and reparations for violations committed

992. The Commissionrecommends that the Government of Israel:

(@) Investigate promptly, impartially and independently every protestrelated
killing and injury in accordance with international standards, to determine
whether war crimes or crimes against humaity have been committed with a
view to holding those found to be responsible accountable;

(b) In accordance with General Assembly esolution60/147, ensure prompt,
adequate and effective remedies for those killed or injured unlawfully, including
timely rehabilitation, compensation, satisfaction and guarantees of nen
repetition;

(c) Amend the law on civil liability to provide a remedy to Gazans through
Israeli courts for breaches of international human rights law or international
humanitarian law by the Israeli security forces.

993. The Commissionrecommends that the United Nations High Commissioner for
Human Rights manage the dossiers on alleged perpetrators, to be provided to national
and international justice mechanisms, including the International Criminal Court,
undertaking credible and independent investigations into alleged international crimes
and violations.

994. The Commission recommends that States Members of the United Nations
consider imposing individual sanctions, such as a travel ban or an assets zegon those
identified by the Commissionas responsibleor violations.

995. The Commission recommends that States parties to the Geneva Conventions
and/or to the Rome Statute carry out their duty to exercise criminal jurisdiction and
arrest persons alleged tohave committed, or who ordered to have committed, the
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international crimes described in the present report, and either to try or to extradite
them.
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Annexes

A. Correspondence

REFERENCE:

TRITED NATIONS INBEFENDENT COMMISSION OF INOUIRY ON THE 2018 MIOTESTS

1% THE OCCUPIED PALESTINIAN TERRITORY
PALALS DES MATIOMY « 1211 GENEY 4 10, SWITZERLAND

o TEL: 81 22 91T 5500 = PAK: #41 22007 0004 « E-MAIL: COMIPTrakeslialicliv o

CORPT2IEE 152015 7 Beptember 2018

Excellency,

We have the honour to address vou in our capacity as Commissioners of the United
Mations Independent Commissien of lnguiry on the 2018 profests in the Cecupied Palestinian
Territory. We were appoinied by the Prasident of the Human Rights Council, His Excellency
Ambassador Vojislav Sue, on 25 July 2018, :

We would like to request your Government to provide us (Commissioners as well as the
staff members of its Secretariat), access to [srasl,

In order to implament our mandate, we would need to visit Istael and to have access via
Israel 1o the Geza strip, East Jerusalem and the West Bank. Given the limited timeframe and the
request by the Human Rights Council that we report in March 2019, we would wish to travel to the
vegion for several weeks during Owctober, November and December,

Tn accordance with our mandate, we are investigating any alleged violations and abuses of
international humanitarian law and international human dghts law in the context of the latpe-scale
protests that hegan on 30 March 2018,

Specifically, we would request vour conperation in travelling to Tsrael and visiting its
terrilory in order Lo investigate alleged rocket or morar attacks emanating from Gaza, and the vse
of incendiary devices, as well as to meet with civilian and military officials in the Governmesnt of
Israel able to provide us with information about such attacks as well az about activities of the
Government of larael in the Gaza strip and the West Bank relevant to our mandate, In addition, we
seek your assistance in facilitating access so as %o conduct our work in the Gaza strip and the West
Bank.

Her Excellency

Mz, Aviva Raz Shechier

Ambassador Extracedinary and Plenipotentiary

Permanent Representative of Tsrael

tov the: United Mations and other International Organizations at Geneva
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FAGER

We also take this opporiunity to inform you that we will be sending ;an&pmt'ehr a Tequest for
a meeting with Your Excellency in order to further discuss the work of the Commission. We will
be in Geneva between 17-24 September should a megting with you be possible and convenicnt.

Pleass aceept, Fxcellency, the assurances of our highest consideration.

" Sara Hossain Kaari Betty Murungi
Comimisaioness

United Nations Independent Commission on Inquity
on the 2018 protests in the ied Palestinian Territory

230



A/HRC/40/CRP.2

UNITED NATIONS

UNITED NATIONS INDEPENDENT COMMISSION OF INQUIRY ON THE 2018 PROTESTS

IN THE OCCUPIED PALESTINIAN TERRITORY
PALAIS DES NATIONS « 1211 GENEVA 10, SWITZERLAND

* TEL: 445 22 917 9542 + FAX: +41 22517 S(8 + E-MAIL: COIOP Tprotestsimohche ccg

REFERENCE: cojopT2018:312018 18 October 2018

Excellency,

I have the honour to address you in my capacity as Chair of the United Nations
Independent Commission of Inquiry on the 2018 protests in the Occupied Palestinian Territory,
established by Human Rights Council resolution S-28/1. 1 was appointed by the President of the
Human Rights Council, His Excellency Ambassador Vwojislav Suc, on 20 September 2018.

I wish to refer to the letter sent on 19 September 2018 by my fellow Commissioners, Ms.
Sara Hossain and Ms. Kaari Betty Murungi, seeking the valuable cooperation of the Government of
Israel in facilitating the travel of the Commission of Inquiry to Isracl and to have access via Israel
to the Gaza strip, East Jerusalem and the West Bank.

Specifically, as mentioned then, we would request your cooperation in travelling to Israel
and visiting its territory in order 1o investigate alleged rocket or mortar attacks emanating from
Gaza, and the use of incendiary devices, as well as to meet with civilian and military officials in the
Government of Israel able to provide us with information about such attacks as well as about
activities of the Government of Israel in the Gaza strip and the West Bank relevant to our mandate.
In addition, we seck your assistance in facilitating access so as to conduct our work in the Gaza
strip and the West Bank.

In accordance with our mandate, we are investigating alleged violations and abuses of
international humanitarian law and international human rights law in the context of the large-scale
protests that began on 30 March 2018, Given the limited timeframe and the request by the Human
Rights Council that we report in March 2019, we would wish to travel to the region for several
wecks during October, November and December.

1 would kindly ask you to confirm whether such access could be granted. A detailed list of
the members of the delegation will then immediately be sent to you, to allow sufficient time to
complete the visa requirements and make other necessary arrangements. I would be grateful for a
reply by 31 October.

Please accept, Excellency, the asswviof my highest c@tiou.

Santiago,Canton

Chair
United Nations Independent Commission of Inquiry
on the 2018 protests in the Occupied Palestinian Territory

Her Excellency

Ms. Aviva Raz Shechter

Ambassador Extraordinary and Plenipotentiary

Permanent Representative of Israel

to the United Nations and other International Organizations at Geneva
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Excellency.

We are writing in reference to our previous letters of 19 September and 18 October
respectively, seeking the valuable cooperation of the Government of Israel in facilitating
access of the United Nations Independent Commission of Inquiry on the 2018 protests in the
Occupied Palestinian Territory (OPT) to Israel, and through Israel also to the Gaza Strip and
the West Bank, including East Jerusalem.

While we have not yet received a response to these requests for access, we are writing
again to emphasise the great benefit it will be for the Commission to have access to Israel and
the OPT. Meanwhile, in order to be able to fulfil our mandate, we are continuing to
investigate remotely. We would like to reiterate, howewer, that the Commission’s preferred
option would be to gain access to both Israel and (through Israel) also to the Gaza Strip and
the West Bank, including East Jerusalem, as set out in our previous letters. .

The Commission is required to submit its report early next year, and is thus working
under a tight timeline. So while awaiting your response on access, in order to gather relevant
information, we are attaching a series of questions, based on information collected so far. We
would greatly appreciate your response to these questions, preferably by 2 December.

Please accept, Excellency, the assurances of our highest consideration.

Sincerely yours,

% ) ( " |
\ '\-\\ &j; o TRoW

Mr. Santi&go Canton Ms. Sara Hossain Ms, Kaari Betty Murungi

Commissioners
United Nations Independent Commission on Inquiry
on the 2018 protests in the Occupied Palestinian Territory

Her Excellency

Ms. Aviva Raz Shechter

Ambassador Extraordinary and Plenipotentiary,

Permanent Representative of Israel

to the United Nations and other International Organizations at Geneva

232



A/HRC/40/CRP.2

UNITED MATIONS INDEFENDENT COMMISSION OF INQUIRY ON THE 2018 PROTESTS

IN THE OCCUPIED PALESTINIAN TERRITORY
FALALS DES MATHINS + 1211 GENEVA T, SWITZERLAMD

+ TEL: 441 22 617 6542 » FAX: 441 22 917 9008 s E-MAIL: QOIOP Tpeodesisiicehr, ong * E-MAIL : wwer, ohehr orgicoinpipeciests

The United Mations Independent Commission of Inguiry on the 2018 protests in the Occupied
Palestinian Territory (hereinafter the Commission) would appreciate receiving information fram
the Government of Israel with regard to the situation in the Gaza 5trip and neighbouring areas in
Israel since 30 March 2018 until today, in the context of the large-scale protests'! ongoing since
that date, in accordance with its mandate. While the Commission understands that some of the
information requested relates to sensitive security information, we would greatly appreciate any
information possible on these matters to aide in our task of undertaking a comprehensive inguiry.
In particular, the Commission would appreciate receiving:

1. An official translation into English of the Judgment of the Israeli Supreme Court

dated 24 May 2018 on the Rules of Engagement case relevant to the events at the
- security fence. .

2. An official translation into English of the Submission of the Government of Israel to
the Israeli Supreme Court in that same case.

3. Acopy of the Rules of Engagement under which the security forces at the security
fence were operating.

4, Information and supporting materials on the number of times the security fence
was breached since 30 March 2018, the (approximate) number of individuals who

“erossed, the date and location, and any damage or injury caused.

5. Information with supporting materials on any military actions attempted by armed
groups emanating from Gaza, linked to the protests.

6. Information and supporting materials on injuries caused to persons within Israel
and damage inflicted, including damage to property inside Israel, in the period of
the Commission’s mandate, by:

a. Rockets fired at Israel emanating from Gaza since 30 March 2018.

b. Mortars, grenades and incendiary devices emanating from Gaza.

c. Anyother manner of attacks emanating from Gaza during the relevant
period.

7. Information with supporting materials on all casualties among Israeli security forces,
including IDF and border palice.

8. Information concerning operational planning in the lead up to the events beginning
30 March 2018 at the security fence with Gaza, including information on lsrael’s
force composition and their role (and training) in crowd/riot control operations.

9. Information regarding specific measures taken to minimize harm to civilians or
damage to civilian property during the use of force/live fire and other action to
minimize harm undertaken in the context of the protests.

I The use of ‘protests’, ‘protestors’, ‘demonstrators”, of ‘demonstrations” s Inked to terminclagy in the
Commission’s mandate and does not reflect determinations about the legal qualification of any individual or
party.
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10.

11.

12.

13.

14,

15.

Information and materials on the individuals who were shot (whether killed or
injured) that in your assessment justifies their having been targeted, including
infarmation on the threat posed by the person targeted.

Information on the reasons supporting the use of live ammunition, and on the type
of live ammunition used.

Information and supporting materials (video, photo, satellite, eve-witnesses, ete.)
concerning the protestors’ use of means and methods that would gualify under IHL
as 'Direct Participation in Hostilities’ or other grounds for loss of the presumption of
civilian protection from attack — including infarmation and supporting materials on
any presence of armed elements among or behind the protestors.

Information about any investigations carried out by Israeli government entities into
the conduct of security forces invalved in responding to the protests at the security
fence, including their scope, composition — including a description of structural
guarantees of independence and impartiality - powers, mandate, and any reporting
ar conclusions, In this regard, please provide information about the investigative
process currently undertaken by the IDF into incidents of fatalities and injuries
arising out of the protests along the Gaza border since 30 March, including more
specifically about

a. (i) the status and purpose of the internal probe headed by |DF Brigadier
General Motti Baruch that examined 153 cases of fatalities between 30
March and 14 July; including that of journalist Yaser Murtaja.

b. (i} cases currently under consideration by the Fact-Finding Assessment
Mechanism (according to the Supreme Court judgment, para 63, certain
events have been referred for clarification and according to publicly available
sources two incidents concerning the deaths of minors Bilal Mustafa Khafaio
and Ahmaod Abu Tyour are being examined); and

¢. (i) eriminal investigations opened (according to publicly available sources
three incidents concerning the deaths of Abed Nabi, minor Othman Hellis and
medic Rezan Al-Najjar are being investigated). '

Information regarding measures taken to implement recommendations made with
respect to accountability by previous Commissions of Inguiry.

Information on what remedies are available to Palestinians who were hurt by the
IDF, in particular in light of the ‘combat action” and ‘resident of enemy territory”
waiver in Israeli tort laws (where it has been decided that soldiers acted, or may
have acted, in violation of the Rules of Engagement).

While the Commission has not yet had access to an officlal translation into English of the
(i} Judgment of the Israeli Supreme Court, dated 24 May 2018 on the Rules of Engagement
case relevant to the events at the security fence or the (ii) submission of the Government
of Israel to the Israeli Supreme Court in that same case, on the basis of the Commission’s
own informal translations thereof, the Commission would kindly request to receive the
following information which Is related to the content of the judgment as well as the
submission:
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and to harm its security forces (para 10). Can the Commission receive a copy of or
information about the said plan?

2. The submission indicates that Hamas sought military advantage from a possible
breach of the security barrier, in a manner that would have helped terrorists to
infiltrate inte Israel. For this purpose, a significant number of the participants in the
violent incidents and of the casualties were Hamas operatives, including its military
structures, and they were sent to disrupt order and security and were instructed to
incite the crowd, to encourage its progress toward Israel's territory in order to
breach the security barrier and carry out terrorist attacks (para 23). Can the
Commission receive more information/evidence concerning this?

3. The submission describes the existing Gaza fence (para 13-14). Can the Commission
receive more detailed information (including photographs) of the fence
arrangements-along the Strip, and in particular those adjacent to each of the five
protest sites?

4. The submission (para 3 of the affidavit annexed to the submission dated 16 May
2018) as well as the Supreme Court judgment (judgment para 14) refers to live fire *
having been opened at Israeli soldiers, on 11 May and on 14 May; that some rioters
carried weapons; and that weapons were seized from some of the rioters (para 22 of
the submission). Can the Commission receive more information about these
incidents, including their precise location and timing?

5. The submission and the judgment also refer to explosive devices and grenades
being thrown at the IDF forces. Can the Commission receive more information about
the precise nature of these explosive devices? '

6. The judgment (para 54) refers to a memao of 16 May, taken from the affidavit of Maj.
Gen. Nitzan Alon, according to which dozens of those killed in the events of 14 May

Cwere activists from the military arm of Hamas and Islamic Jihad. Can we receive that
memo (or further information concerning this)?

7. The submission (para 44) indicates that the Rules of Engagement would permit,
under certain conditions, the precise shooting at the legs of 2 “main rioter” or a
“main inciter.” Can the Commission be provided with an explanation of the criteria
for those considered, in practice, a ‘main rioter’ or a ‘main inciter'? Please also
explain the process of the approval of live fire against these persons, including the
level at which the final decision to fire is taken.

8. The judgment refers to measures taken and lessons learnt since 30 March 2018 in
order to minimize civilian casualties (para 63). Can the Commission be provided with
this information?

9. While the Supreme Court judgment does not provide details regarding the identity
of activists and primary inciters, or the nature of their acts and affillations (as
indicated in para 62); the Commission would find such information very helpful in
order to more fully understand Israel’s position in its submission to the Court.

Correspondencei Egypt
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Excellency,

We have the honour to address you it our capacity as Commissioners of the United
Mations Independent Commission of Inquiry on the 2018 protests in the Oceupicd Palestinian
Tertitory, established by Human Rights Council resolution 5-28/1. We were upgamnmd by the
President of the Human Rights Council, His E:r.caﬂenc}r Ambassador Vojislav Sug, on 25 Tuly
MJ1E,

In order to implement our mandate, it is imperative to meet with viclims and witnesses and
to visit locations where incidents (hal ere relevant to our mandale mey have iaken place. We are
therefors secking tovisit the Gaza strip, East Jersalem, the West Bank and lsracl.

Given the limited timeframe and the request by the Human Rights Council that we report
in March 2019, we infend to travel to the region during October and November. As we have not yet
received a response to our requedt for access to the Tsmeli authorities, the Commission would very
much appreciate receiving the waluable support of the Government of Egypt in fﬂ.{tllltﬂtlng the
delegation’s travel to Gaza through the Rafah crossing,

We would intend to travel to Gaza for 10 to 15 days during cither the period of 1-1%
October or 19-30 Navember. The delegation would be composed of the Commissioners and would
ha accompanied by six to cight staff of the Secretariat..

A detailed list of the members of the delegation will be sent to you ahead of the mission to
allow sufficient time to complete the visa requirements and make any other necessary i
armngn:::::nl:ﬂ._ )

Plesse aceept, Excellency, the assurances of our highest consideration.

(ggﬂ. Jrlwwml

Sara Hossain K aari Betty Murungi

Commissioners
United Mations Tndopendent Clommission on Inguiry -
om the 2018 profests in the Oecupled Palestinian Territory

Hia Exeellency

Mr. Alaa Youssef

Ambassador

Permanert Fepresentativa

af the Arab Republic of Egqipt

to the Tleited Mations and other Intervationsl Organizations al Geneva
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Excellency,

I have the honour 1o address vou in my capacity as Chair of the United MNations
Independent Commission of Inquiry on the 2018 protests in the Occupied Palestinian Territory,
established by Human Rights Council resolution 5-28/1. 1 was appointed by the President of the
Human Rights Council, His Excellency Ambassador Vojislav Suc, on 20 September 2018,

T wish to refer o the letter sent on 19 September 2018 by my fellow Commissioners, Ms.
Sara Hossain and Ms. Kaari Betty Murnungi, secking the valuable support of the Government of
Egypt in facilitating the travel of the Commission of Inguiry to Gaza through the Rafah crossing.

As mentioned, we would intend to travel to Gaza for 10-15 days during October,
MWovember or early December 2018, The delegation would be composed of the Commissioners and
would be accompanied by six to eight staff of the Secretanat.

The mandate of the Commission of Inguiry, as expressed in Human Rights Council
resolution S-28/1 that you kindly supported, is clearly set oul in operational parageaph 5 and makes
clear that the focus of the inguiry is to investigate all alleged violations and abuses of international
humanitarian law and international human rights law in the Occupied Palestinian Territory (OFT),
including Fast Jerusalem, particularly in the occupied Gaza Strip, in the context of the military
assanlts on the large-scale civilian protests that began on 30 March 201 8. The mandate does not
extend to the territory of Egypt.

In order to implement our mandate, it is important to meet with victims and witnesses and
toy visil locations in Gaza where incidents that are relevant to our mandate may have taken place, In
the recent past, delegations of the United Nations received excellent support from the Government
of Egypt, for instance in June 2009, in July 2009 and in July 201 1, when travelling to Gaza through
Rafah.

I would kindly ask you to confirm whether aceess could be granted. A detailed list of the
members of the delegation will then immediately be sent to you, two weeks ahead of the mission,
to allow sufficient time to complete the visa requirements and make any other arrangements, |
would be grateful for a reply by 31 Octaber.,

Please accept, Excellency, the assurances of my highest consideration.

Sy
g:-‘.a (8]

United Mations Independgnt Commission of Ingquiry
on the 2018 protests in the (recupied Palestinian Territory

His Excellency

Mt. Alaa Youssef

Ambassador

Permanent Representative of the Arab Republic of Egypt

to the United Nations and other International Organizations at Geneva
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Excellency,

We are writing in reference to our previous letters of 19 September 2018 and 17 October
2018 respectively, seeking the valuable cooperation of the Government of Egypt in facilitating the
travel of the United Nations Independent Commission of Inquiry on the 2018 protests in the
Occupied Palestinian Territory to Gaza through the Rafah crossing.

We wish to inform you that the Commission has addressed requests for such access to the
Government of Israel, including on 7 September 2018 and on 18 October 2018, The Commission
requested the Government of Isracl to respond by 31 October. As of today, the Government of
Israel has not responded.

In light of the above, the Commission would like to reiterate our request to the Government
of Egypt to facilitate our access to Gaza through the Rafah crossing, so as to meet with victims and
witnesses and to visit locations in Gaza where incidents that are relevant to- our mandate may have
taken place. The mandate of the Commission of Inquiry, as expressed in Human Rights Council
resolution S-28/1 that you kindly supported, is clearly set out in operational paragraph 5 and makes
clear that the focus of the inquiry is to investigate all alleged violations and abuses of international
humanitarian law and international human rights law in the Occupied Palestinian Territory (OPT),
including East Jerusalem, particularly in the occupied Gaza Strip, in the context of the military
assaults on the large-scale civilian protests that began on 30 March 2018. The mandate does not
extend (o the territory of Egypt. :

We would intend to travel to Gaza for 10-15 days during December 2018 or early January
2019. The delegation would be composed of the Commissioners and six to eight staff of the
Secretariat,

We would kindly ask you to confirm whether access could be granted. A detailed list of the
members of the delegation will then immediately be sent to you, two weeks ahead of the mission,
to allow sufficient time to complete the visa requirements and make any other arrangements. We
would be grateful for a reply by 15 December.

Please accept, Excellency, the assurances of our highest consideration.

.

Mr. Santiago Canton Ms. Sara Hossain Ms. Kaari Betty Murungi

%

p)
iy |

Commissioners
United Nations Independent Commission on Inquiry
on the 2018 protests in the Occupied Palestinian Territory

His Excellency

Mr. Alaa Youssef, Ambassador

Permanent Representative of the Arab Republic of Egypt

to the United Nations and other International Organizations at Geneva
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Permanent Mission of the Arab Republic of Egypt % T
to the United Nations Office, the WO L °)‘*";:‘:“5 ::““ s
. . s lakailly
&Interational Organisations i
in Geneva

CHAN.2018.283

The Permanent Mission of the Arab Republic of Egypt to the United
Nations. the World Trade Organization, and Other International Organizations in
Geneva presents its compliments to the United Nations Independent Commission
of Inquiry on the 2018 Protests in the Occupied Palestinian Territory: and with
reference to its letters dated September 19", October 17™ and December 3™ 2018,
requesting the cooperation of the Government of the Arab Republic of Egypt in
facilitating your travel to Gaza through the Rafah crossing, has the honor to inform
the Commission that the Government of Egypt has approved its request to facilitate
its travel to Gaza through the Rafah crossing.

In light of the abovementioned, the Government of Egypt would appreciate
if it could be provided with exact proposed dates for the travel of the Commission
and a detailed list of the members of the delegation, including a copy of their
passports. in order to complete the needed arrangements for their travel as soon as
possible.

The Permanent Mission of the Arab Republic of Egypt to the United Nations,
the World Trade Organization, and Other International Organizations in Geneva avails
itself of this opportunity to renew to the United Nations Independent Commission of
Inquiry on the 2018 Protests in the Occupied Palestinian Territory, the assurances of its
highest consideration.

/4 Geneva, 20 December 2018
- Ayva)

United Nations Independent Commission of Inquiry on the 2018 Protests in the Occupied
Palestinian Territory
Fax: +41-22 917 9008

PERMANENT MISSION OF THE ARAB REPUBLIC OF EGYI'T
TO THE UNITED NATIONS OFFICE, the WTO & OTTTER INTERNATIONAL ORGANIZATIONS IN GENEVA
261 ROUTE DE LAUSANNE, 1292 - CHAMBESY
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The Secretariat of the United Nations Independent Commission of Inquiry on the 2018
protests in the Occupied Palestinian Territory presents its compliments to the Permanent Mission of
Egypt to the United Nations and other International Organizations at Geneva.

The Secretariat has the honour to refer to your note verbale of 20 December conceming the
Government of Egypt’s approval of the request to facilitate the Commission’s travel to Gaza
through Rafah.

As requested, the Secretariat wishes to inform that the Commission intends to travel to
Gaza through Cairo and Rafah for a period of 10-15 days during the time period 1-17 January
2019, as per the attached preliminary agenda. The delegation would be composed of the three
Commissioners (Mr. Santiago Canton, Ms. Kaari Betty Murungi and Ms. Sara Hossain) and five
members of the Secretariat, for a total delegation of eight persons. The five members of the
Secretariat will be selected from among the following sewen stafT members:

ORI

Copies of all UN Certificates, UN Laissez-Passer and national passports are attached to this
note.

In light of the important role played by Egypt in facilitating both the establishment and the
implementation of the Commission of Inquiry’s mandate, we would be grateful if a meeting with
the Ministry of Foreign Affairs of Egypt could be arranged for an exchange of views relevant to the
mandate of the Commission; and with other Egyptian officials who may have information of
relevance to the Commission's mandate and work.

The Commission would propose for the above miectings to take place in Cairo on the first
day of the mission, prior to the Commission’s departure to Rafah, as per the attached preliminary
agenda.

The Secretariat of the Commission of Inquiry avails itself of this opportunity to renew to
the Permanent Mission of Egypt to the United Nations and other International Organizations at
Geneva the assurances of its highest consideration

21 Dcc'gmbrcw—_llljs
/PN iGN
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Preliminary agenda
of the UN Independent Commission of Inguiry on the Z018 protests in the Occupied Palestinian
territory
Mission to Egypt and Gaza, January 2019

Tentative proposed dates*:

1 January: Arrival of Secretanal staff to Cairo

2 January: Arrival of Commissioners to Cairo
Meeting with the Ministry for Foreign Affairs of Egypt and with the UN Resident
Coordimator in Cairo

3 January: Departure from Caire (o Rafah. Entry into Gaza from Rafah

4-12 January:  Meetings in (aza
13 January: Departure from (aza to Rafah, and travel from Rafoh to Cairo

14 January: Debriefing meeting with the Ministry for Foreign Affairs of Egypt and with the TN
Resident Coordinator in Cairo

15 January: Departure from Carre of Commuissioners and Secretarial staf

* Should the proposed dates not be possible, an alternative could be for the departure from Cairo to
Rafah/Gaza to take place on & January, teturning from Rafah to Cairo on 16 January 2019,
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L)
@ermanent Mission of the Arab Republic of Egypt i\ iy ) s Ay ) gpan] dlal) K2ad)
to the United Nations Office, the WD Ahiah Byl Aakainy Bt ot o)
. % AN Ayt balaidsy
Intemational Organizations ;‘;_l“_';‘;\ ki
in Geneva S

CHAN.2019.001

The Permanent Mission of the Arab Republic of Lgypt to the United
Nations, the World Trade Organization, and Other International Organizations in
Geneva presents its compliments to the United Nations Independent Commission
of Inquiry on the 2018 Protests in the Occupied Palestinian Territory: and with
reference to the Commission’s note verbal dated December 21% 2018 regarding the
proposed dates for the Commission’s travel to Gaza through Rafah crossing and
the detailed list of the members of the delegation, the Mission has the honor to
inform the Commission with the following:

1- All the proposed staff members to join the delegation of eight persons are
approved. S, i 1o the security situation
in Sinai.

2- The delegation can enter Gaza Strip through Rafah Crossing on 6" of
January 2018 and return back on 16" of January 2018.

3- A meeting with the Egyptian Ministry of Foreign Affairs will be arranged at
the end of the Commission’s mission.

In this connection, The Mission of Egypt would appreciate receiving the
final list of members of the delegation (in addition to the personal information of
any drivers or escorts to accompany the delegation during their travel), and their
arrival and departure details,

The Permanent Mission of the Arab Republic of Egypt to the United Nations,
the World Trade Organization, and Other International Organizations in Geneva avails
itself of this opportunity to renew to the United Nations Independent Commission of
Inquiry on the 2018 9‘0&@(5 in the Occupied Palestinian Territory, the assurances of its

highest considcmli?% \

\
\

Geneva, 1 January 2019

4
s

.

United Nations Indc%n%mmksion of Inquiry on the 2018 Protests in the Occupied
Palestinian Territory
Fax: +41-22 917 9008

PERMANENT MISSION OF THE ARAB REPUBLIC OF EGYP'T
TOTHE UNITED NATIONS OFFICE, the WTO & OTHER INTERNATIONAL ORGANIZATIONS IN GENEVA
261 ROUTE DE LAUSANNE, 1292 - CHAMBESY

TEL: +41-22-731.653%0 ' FAX: +41-22-738.4415
mission.egypt@bluewin.ch
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®ermanent Mission of the Arab Republic of Egypt ‘/N* Rl s gt Radl ) Rnd)
to the United Vations Office, the WO AL 3yt dadiiay Bkl et 50
Intemnational Organizations il Sl
in Geneva o
CHAN.2019.002

The Permanent Mission of the Arab Republic of Egypt to the United
Nations, the World Trade Organization, and Other International Organizations in
Geneva presents its compliments to the United Nations Independent Commission
of Inquiry on the 2018 Protests in the Occupied Palestinian Territory, and with
reference to the Mission’s note verbal dated January 1** 2019 regarding the
arrangements of the Commission’s travel to Gaza through Rafah crossing, the
Mission has the honor to inform the Commission that SR
TR | R T
@M is the focal person from the Egyptian side on all matters during the
Commission’s travel.

The Permanent Mission of the Arab Republic of Egypt to the United Nations,
the World Trade Organization, and Other International Organizations in Geneva avails
itself of this opportunity to renew to the United Nations Independent Commission of
Inquiry on the 2018 Protests-in.the Occupied Palestinian Territory, the assurances of its
highest consideration —

Geneva, 1 January 2019

United Nations Independent Commission of Inquiry on the 2018 Protests in the Occupied

Palestinian Territory
Fax: +41-22 917 9008

PERMANENT MISSION OF THE ARAB REPUBLIC OF EGYPT
TO THE UNITED NATIONS OFFICE, the WTO & OTHER INTERNATIONAL ORGANIZATIONS IN GENEVA
261 ROUTE DE LAUSANNE, 1292 - CHAMBESY
TEL: +41-22-731.653) FAX: +41-22-738. 4415

mission.egypt@bluewinch
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REFERENCE CONPTZOIENL2019

The Secretasiat of the United Nations Independent Commission of Tnquiry on the 2013 protests in the
Occupied Palestinian Territory presents its compliments to the Permanent Mission of Egypt to the United
Mations and other International Qrganizations at Geneva,

The Secretarial has the honour o refer to your two notes of 1 January coneeming the Government of
Epgynt’s approval of the request to facilitate the Comnmission’s travel to Gaza through Rafah from 6 1o 16
January 2019, . L

As mentioned in its note nr. COLCPT200 8401/2019, the Secretariat has been informed by UN security
that the dﬁ]egatimr must travel in armoured vehicles with armed escorts when it crosses North Sinai (Qantara-
Rafah}. The Secretariat much appreciates the Govemnment of Egypt®s confirmation that it can facilitate armed
escarts, and wishes to inform the Government of Egypt that the Commission is currently looking info the
possibility of renting or borrowing an armoured vehicle, As of today, having been informed that no UN
ageney has any armoured vehicles in Egyvpt, the Secrctaniat is looking into the following options:

1. Bormmowing or Icm.ihg an armoured vehicle from a Member State embassy or another entlty in Egvpt. If the
vehicle in question is a 4xd, could Egypt exceptionally approve the delegation’s fravel in such a vehicle
through North Sinai?

2. Renting an armowred vehicle from a private company, located either in Egypt or in a neipghbouring
country. If this proves necessary, could the Government of Egypt facilitate the emtry of such & privately
rented vehicle inte Egypt and across Morth Sinai, even i il is a dxd vehicle?

3. Bringing an armoured UN vehicle from soother neighbouring Member State, If so, could the Government
‘of Hgypt facilitate the entry of such a UN armoured vehicle into Egypt and across Morth Sinai, even if it is
a4x4?

Given that any of the three abowe opticons will take time to arcange, it currently looks unlikely that the
Commission delegation will be able to cross info G on 6 Tanuwary as foreseen. The Secretariat may
therefore need to propose postponing the planned crossings, meaning that the delegation would instead cross
Rafah into CGaza af the exriest on 13 Jaouary, returning on 21 Tanuary, I so0 we will inform you immediately,

Should the Government of Egypt, in addition to its generous and much appreciated facilitation of an
armed escort, also be able to facilitate armoured vehicles or armoured personne] carriers for the delegation’s
travel, the delegation stands ready to travel tomorrow and would be able (o eross on 6 January as [breseen
originally. The Sccretariat can reimburse the Government of Feypt for related expenses,

The Secretariat of the Commission of Inguiry avails itself of this opportunity to renew o the

Fermancnl hMizsion of Egypt to the United Mations and other Infernational Crrganizations at Geneva the
assurances of its }LiHht:eil consideration.
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REFERENCE: COIOPT2018/03/2019

The Secretariat of the United Nations Independent Commission of Inquiry on the 2018 protests in the
Occupied Palestinian Territory presents its compliments to the Permanent Mission of Egypt to the United
Nations and other International Organizations at Geneva.

The Secretariat has the honour to refer to your two notes of 1 January conceming the Government of
Egypt's approval of the request to facilitate the Commission's travel to Gaza through Rafah and to its own
notes nr. COIOPT2018/01/2019 and 02/2019.

The Secretariat wishes to inform the Government of Egypt that, in view of the information received
yesterday that the Rafah crossing will now be closed on 6 January 2019, the Commission proposes for the
crossing of Rafah into Gaza to be postponed with exactly one week, to instead take place on 13 January,
returning on 21 January.

As previously indicated, the delegation would be composed of the three Commissioners (Mr. Santiago
Canton, Ms. Kaari Betty Murungi and Ms. Sara Hossain) and five members of the Secretariat, for a total
delegation of eight persons. The five members of the Secretariat will be selected from among the following
seven staff members:

Copies of all UN Certificates, UN Laissez-Passer and national passports for all staff members except
for Ms. Assaf were sent previously, while those of Ms. Assaf are attached to this note,

SNy 3 I et

As mentioned in its previous note, the Secretariat is currently seeking to rent or borrow armoured
vehicles for the crossing of North Sinai. Should the Government of Egypt, in addition to its generous and
much appreciated facilitation of an armed escort, also be able to facilitate (rental of) armoured vehicles or
armoured personnel carriers for the delegation’s travel, the Secretariat can reimburse the Government of
Egypt for related expenses.

The Secretariat of the Commission of Inquiry avails itself of this opportunity to renew to the
Permanent Mission of Egypt to the United Nations and other International Organizations at Geneva the
assurances of its highest consideration.
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