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BANGLADESH DEMOCRATIC LAWYERS ASSOCIATION (DLAB)
TRIAL OF THE 1971'S WAR CRIMES IN BANGLADESH UNDER THE INTERNATIONAL WAR CRIMES (TRIBUNAL) ACT, 1973

PRESENTED BY:  ZEAD-AL-MALUM

The history of the world is replete with instances of independence struggles, wars and secessions. On the victory 16th day of December 1971 the emergence of Bangladesh as an independent sovereign country was the out come of a continuous long standing straggle against the Pakistani Autocrat since 1947  lastly bloody liberation war in 1971.The independence of Bangladesh was earned in 1971 at a huge cost. As many as 3 million innocent people were  killed and more than 200 thousand women were violated. About 10 million people lost their homes and hearths and were and hearths and were coerced into crossing the frontier and seeking asylum in neighboring India. The genocide, war crimes and crimes against humanity that took place in this deltaic state during the war of liberation in 1971 were the most dreadful incidents of this type since the second world war. No other nation had to pay such a high price for freedom and democracy.

While the entire most of the Bengali people, student, youth, women present, workers, EPR, Anser and Bengali Regiments as freedom fighter participated in the war liberation directly or indirectly, there were some amongst them who collaborated  with the Pakistan Army and fought against us in the Liberation war. These collaboration war. These collaborators were known as Razakars and as peace committee members. Some of them might have worked under pressure and threat of the Pakistan Army and not necessarily out of unflinching loyalty to Pakistan. But the Al-Badar and the Al-Shams, both armed wings of the Jamaat-e-Islami-a fundamentalist organization masquerading as a political party, voluntarily collaborated with the Pakistanis and committed acts of arson, rape and large-scale killing. 

The world community however, is not much aware of this grim reality. Even the young generations of Bangladesh know little about the holocaust committed by the Pakistan occupation force and their home grown collaborators belonging to such Islamist oust fits as Jamat-E- Islami, Muslim leaglue  Nezam-e-Islam . This is because the war criminals of 71 exert a strong influence on the society and polities of Bangladesh and whenever they have got an opportunity, they have made concerted efforts to erase from history the incidents of brutality they had committed in the name of Islam during 1971.

On 24 January 1972, Bangabandhu Shek Mozibur Rhaman Head of the newly born Government, Peoples Republic of Bangladesh issued the Collaborators (Special Tribunals) Order-1972 to try the war criminals. After a series of amendments effected on 6 February, I June and 29 August (27), the Order was finalized. More than 37 thousand people were arrested under the purview of this order and their trial started in different courts of law Special Tribunal. It is worth mentioning that the Collaborators Order provided for the trial of genocides, war crimes, and crimes against humanity and other sorts of crime that took place during the liberation war. 

With a view to scrutinizing the possible involvement of any government employees in collaboration or war crimes, the government, on 13 June 1972, issued an order, which was published through a gazette notification. On 20 July 1973, the International Crimes (Tribunal) Act 1973 was passed in the national assembly with the object of trying Pakistani war criminals and their local abettors. 

0n 30 November 1973, the government granted clemency to a section of those detained under the Collaborators Order against whom there were no specific charges of war crimes. However, the press note issued in the wake of the granting of the amnesty unequivocally mentioned, ‘clemency shall not apply to those who are accused of rape, murder or arson’. Of more than 37 thousand people detained under the Collaborators Order, nearly 26 thousand were released after the amnesty was granted. Eventually, more than 11,000 people remained imprisoned for these crimes and their trail was underway. After assuming power following Bangabandhu’s brutal clemency, General Zia rescinded the Collaborators Order on 31 December 1975, thereby putting a stop to the process of trial of the war criminals. 

Despite the annulment of the Collaborators Order, it is very much possible, by dint of the “International Crimes (Tribunals) Act, 1973”, to try the local collaborators of Pakistani invaders, namely ‘Rajakars’, ‘Al Badar’, ‘Al Shams’, who were actively involved in the genocide of ’71. There are clear and detailed guidelines in this law as to the formation of this tribunal, the requisites for being its judges and lawyers, and the types of war crimes and crimes against humanity that are under the purview of this law. 
     


 The Constitution of the peoples republic of Bangladesh was passed in the 1st National Assembly on 12th November 1972 and provided for the detention to provide for the detention, prosecution and punishment of persons for genocide, crimes against humanity, war crimes and other crimes under international law, and for matters connected therewith Clauses 3 of Article 47 and Article 47(A) were added by the Constitution (1st Amendment), Act  1973 (Act XV of 1973 of the 15 July 1973)  Clauses-(3) of Article 47
Notwithstanding anything contained in this constitution, no law nor any provision thereof providing for detention, prosecution or punishment of any person, who is a member of any armed or defence or auxiliary forces or who is a prisoner of war, for genocide, crimes against humanity or war crimes and other crimes under international law shall be deemed void or unlawful, or ever to have become void or unlawful, on the ground that such law or provision of any such law is inconsistent with, or repugnant to any of the provisions of this constitution.    

Article 47 (A)
(1) The rights guaranteed under article 31, clauses (1) and (3) of article 35 and article 44 shall not apply to any person to whom a law specified in clause (3) of article 47 applies. 

(2) Notwithstanding anything contained in this Constitution, no person to whom a law specified in clause (3) of article 47 applies shall have the right to move the supreme Court any of the remedies under this Constitution.

A good number of international eminent international juries and human rights law experts also were in the process of formulating this law along with our legal experts and expedients of the war crimes law of Jarman Great Britin USA are and Delevan declaration and resolutions of UNO expedience of the Principle of Nuremberg Tokyo Tribunal and war crimes trial were taken into consideration in framing this act under the protection of Article 47(3) of the Constitution of Bangladesh. And this Act was pleased in the parliament on 20th July 1973 and 1st unanimously and it was published in the Gazette on 20th July 1973 as the “International Crimes (Tribunal) Act 1973 (Act XIX of 1973).

The International Crimes (Tribunal) 1973 (Act XIX of 1973) is well defined and transparent International Crimes Law under the protection of our Constitution and in the light of protection and preservation of Universal Declaration of Human Rights 1948 and International Military Tribunal for the Trial of the Major War Criminals of 1945, Universal Declaration of Human Rights 1948, Convention on the Prevention and Punishment of the Crimes of Genocide of 1948, Resolution on the Formulation of the Nuremberg Principles of 1950. Convention on the International Rights of correction 1952. United nation’s Declaration on the Elimination of all forms of Racial Discrimination 1963. International Convention on Civil and political Rights 1966, International Convention of Economics, Social and Cultural Rights 1966, Resolution on the Human Rights in Armed Conflict of 1970 were considered in framing The International Crimes (Tribunals) Act 1973. 

 There are 26 sections in this Act and in Section-1- articulated the short title, extent commencement of law. 

Section-2 defined 

a) "auxiliary forces'' includes forces placed under the control of the Armed Forces for operational, administrative, static and other purposes;

b) "Government'' means the Government of the People's Republic of Bangladesh;

c) "Republic'' means the People's Republic of Bangladesh;

d) "service law'' means the Army Act, 1952 (XXXIX of 1952), the Air Force Act, 1953 (VI of 1953), or the Navy Ordinance, 1961 (XXXV of 1961), and includes the rules and regulations made under any of them; 

e) "territory of Bangladesh'' means the territory of the Republic as defined in article 2 of the Constitution of the People's Republic of Bangladesh;

f) "Tribunal'' means a Tribunal set up under this Act. 

SECTION-3 PRONOUNCES JURISDICTION OF TRIBUNAL AND CRIMES.   

(1) 
A Tribunal shall have the power to try and punish any person irrespective of his nationality who, being a member of any armed, defence or auxiliary forces commits or has committed, in the territory of Bangladesh, whether before or after the commencement of this Act, any of the following crimes. 

(2) 
The following acts or any of them are crimes within the jurisdiction of a Tribunal for which there shall be individual responsibility, namely:-

a) Crimes against Humanity namely, murder, extermination, enslavement, deportation, imprisonment, abduction, confinement, torture, rape or other inhumane acts committed against any civilian population or persecutions on political, racial, ethnic or religious grounds, whether or not in violation of the domestic law of the country where perpetrated; 

b) Crimes against Peace: namely, planning, preparation, initiation or waging of a war of aggression or a war in violation of international treaties, agreements or assurances; 

c) Genocide: meaning and including any of the following acts committed with intent to destroy, in whole or in part, a national, ethnic, racial, religious or political group, such as:

i. Killing members of the group;

ii. causing serious bodily or mental harm to members of the group;

iii. deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;

iv. imposing measures intended to prevent births within the group;

v. forcibly transferring children of the group to another group;

d) War Crimes: namely, violation of laws or customs of war which include but are not limited to murder, ill-treatment or deportation to slave labour or for any other purpose of civilian population in the territory of Bangladesh; murder or ill-treatment of prisoners of war or persons on the seas, killing of hostages and detunes, plunder of public or private property, wanton destruction of cities, towns or villages, or devastation not justified by military necessity; 

e) violation of any humanitarian rules applicable in armed conflicts laid down in the Geneva Conventions of 1949;

f) any other crimes under international law; 

g) attempt, abetment or conspiracy to commit any such crimes; 

h) complicity in or failure to prevent commission of any such crimes. 

IN SECTION-4 ARTICULATED IN RESPECT OF LIABILITY FOR CRIMES.  


(1) 
When any crime as specified in section 3 is committed by several persons, each of such person is liable for that crime in the same manner as if it were done by him alone. 

(2) 
Any commander or superior officer who orders, permits, acquiesces or participates in the commission of any of the crimes specified in section 3 or is connected with any plans and activities involving the commission of such crimes or who fails or omits to discharge his duty to maintain diseipline, or to control or supervise the actions of the persons under his command or his subordinates, whereby such persons or subordinates or any of them commit any such crimes, or who fails to take necessary measures to prevent the commission of such crimes, is guilty of such crimes. 

IN SECTION-5 EXPLAINED OFFICIAL POSSESSION, ETC. NOT TO FREE AN ACCUSED FROM RESPONSIBILITY FOR ANY CRIME.    

 (1) 
The official position, at any time, of an accused shall not be considered freeing him from responsibility or mitigating punishment. 

(2) 
The fact that the accused acted pursuant to his domestic law or to order of his Government or of a superior shall not free him from responsibility, but may be considered in mitigation of punishment if the Tribunal deems that justice so requires. 

IN SECTION –6 ARTICULATED IN RESPECT OF THE CONSTITUTING THE TRIBUNAL.  

(1) 
For the purpose of section 3. the Government may, by notification in the official Gazette, set up one or more Tribunals, each consisting of a Chairman and not less than two and not more than four other members. 

(2) 
Any person who is or is qualified to be a Judge of the Supreme Court of Bangladesh or has been a Judge of any High Court or Supreme Court which at any time was in existence in the territory of Bangladesh or who is qualified to be a member of General Court Martial under any service law of Bangladesh may be appointed as a Chairman or member of a Tribunal. 

(3) 
The permanent seat of a Tribunal shall be in Dacca:


Provided that a Tribunal may hold its sittings at such other place or places as it deems fit. 

(4) 
If any member of a Tribunal dies or is, due to illness or any other reason, unable to continue to perform his functions, the Government may, by notification in the official Gazette, declare the office of such member to be vacant and appoint thereto another person qualified to hold the office. 

(5) 
If, in the course of a trial, any one of the members of a Tribunal is, for any reason, unable to attend any sitting thereof, the trial may continue before the other members. 

(6) 
A Tribunal shall not, merely by reason of any change in its membership or the absence of any member thereof from any sitting, be bound to recall and re-hear any witness who has already given any evidence and may act on the evidence already given or produced before it. 

(7) 
If, upon any matter requiring the decision of a Tribunal, there is a difference of opinion among its members, the opinion of the majority shall prevail and the decision of the Tribunal shall be expressed in terms of the views of the majority. 

(8) 
Neither the constitution of a Tribunal nor the appointment of its Chairman or members shall be challenged by the prosecution or by accused persons or their counsel. 

IN SECTION-7 ARTICULATED THE APPOINTMENT OF CHIEF PROSECUTOR AND PROSECUTORS. 

(1) 
The Government may appoint one or more persons to conduct the prosecution before a Tribunal on such terms and conditions as may be determined by the Government; and every such person shall be deemed to be a Prosecutor for the purposes of this Act. 

(2) 
The Government may designate one of such persons as the Chief Prosecutor. 

IN SECTION-8 ARTICULATED FOR ESTABLISHING AN INVESTIGATION AGENCY AND APPOINTMENT OF THE INVESTIGATORS.

(1) 
The Government may establish an Agency for the purposes of investigation into crimes specified in section 3; and any officer belonging to the Agency shall have the right to assist the prosecution during the trial. 

(2) 
Any person appointed as a Prosecutor is competent to act as an Investigation Officer and the provisions relating to investigation shall apply to such Prosecutor. 

(3) 
Any Investigation Officer making an investigation under this Act may, by order in writing, require the attendance before himself of any person who appears to be acquainted with the circumstances of the case; and such person shall attend as os required. 

(4) 
Any Investigation Officer making an investigation under this Act may examine orally any person who appears to be acquainted with the facts and circumstances of the case. 

(5) 
Such person shall be bound to answer all questions put to him by an Investigation Officer and shall not be excused from answering any question on the ground that the answer to such question will criminate, or may tend directly or indirectly to criminate, such person. 


Provided that no such answer, which a person shall be compelled to give, shall subject him to any arrest or prosecution, or be proved against him in any criminal proceeding. 

(6) 
The Investigation Officer may reduce into writing any statement made to him in the course of examination under this section. 

(7)
Any person who fails to appear before an Invest mention Officer for the purpose of examination of examination or refuses to answer the questions put to him by such Investigation Officer shall be punished with simple imprisonment which may extend to six months, or with fine which may extend to Taka two thousand, or with both. 

 (8) 
Any Magistrate of the first class may take cognizance of an offence punishable under sub-section (7) upon a complaint in writing by an Investigation Officer. 

(9) 
Any investigation done into the crimes specified in section 3 shall be deemed to have been done under the provisions of this Act. 

IN SECTION-9 ARTICULATED THE COMMENCEMENT OF THE PROCEEDINGS

 (1) 
The proceedings before a Tribunal shall commence upon the submission by the Chief Prosecutor, or a Prosecutor authorized by the Chief Prosecutor in this behalf, of formal charges of crimes alleged to have been committed by each of the accused persons. 

(2) 
The Tribunal shall thereafter fix a date for the trial of such accused person. 

(3) 
The Chief Prosecutor shall, at least three weeks before the commencement of the trial, furnish to the Tribunal a list of witnesses intended to be produced along with the recorded statement of such witnesses or copies thereof and copies of documents which the prosecution intends to rely upon in support of such charges. 

(4) 
The submission of a list of witnesses and documents under sub-section (3) shall not preclude the prosecution from calling, with the permission of the Tribunal, additional witnesses or tendering any further evidence at any stage of the trial. 


Provided that notice shall be given to the defence of the additional witnesses intended to be called or additional evidence sought to be tendered by the prosecution. 

 (5) 
A list of witnesses for the defence, if any, along with the documents or copies thereof, which the defence intends to rely upon, shall be furnished to the Tribunal and the prosecution at the time of the commencement of the trial. 

IN SECTION-10 PROVIDES THE PROCEDURE OF TRIAL

(1) 
The following procedure shall be followed at a trial before a Tribunal, namely:-

a) the charge shall be read out;

b) the Tribunal shall ask each accused person whether he pleads guilty or not-guilty;

c) if the accused person pleads guilty, the Tribunal shall record the plea, and may, in its discretion, convict him thereon; 

d) the prosecution shall make an opening statement;

e) the witnesses for the prosecution shall be examined, the defence may cross-examine such witnesses and the prosecution may re-examine them; 

f) the witnesses for the defence, if any, shall be examined, the prosecution may cross-examine such witnesses and the defence may re-examine them; 

g) the Tribunal may, in its discretion, permit the party which calls a witness to put any question to him which might be put in cross-examination by the adverse party; 

h) the Tribunal may, in order to discover or obtain proof of relevant facts, ask any witness any question it pleases, in any form and at tnay time about any fact; and may order production of any document or thing or summon any witness, and neither the prosecution nor the defence shall be entitled either to make any objection to any such question or order or, without the leave of the Tribunal, to cross-examine any witness upon any answer given in reply to any such question;

i) the prosecution shall first sum up its case, and thereafter the defence shall stam up its case; provided that if any witness is examined by the defence, the prosecution shall have the right to sum up its case after the defence has done so;

j) the Tribunal shall deliver its judgment and pronounce its verdict. 

(2) 
All proceedings before the Tribunal shall be in English 

(3) 
Any accused person or witness who is unable to express himself in, or does not understand, English may be provided the assistance of an interpreter. 

(4) 
The proceedings of the Tribunal shall be in public; 

Provided that the Tribunal may, if it thinks fit, take proceedings in camera.

(5) 
No oath shall be administered to any accused person. 

IN SECTION-11 DECLARE THE POWERS OF TRIBUNAL. 

(1) 
A Tribunal shall have power-

a) to summon witnesses to the trial and to require their attendance and testimony and to put questions to them; 

b) to administer oaths to witnesses;

c) to require the production of document and other evidentiary material;

d) to appoint persons for carrying out any task designated by the Tribunal. 

(2) 
For the purpose of enabling any accused person to explain any circumstances appearing in the evidence against him, a Tribunal may, at any stage of the trial without previously warning the accused person, put such questions to him as the Tribunal considers necessary; 

Provided that the accused person shall not render himself liable to punishment by refusing to answer such questions or by giving false answers to them; but the Tribunal may draw such inference from such refusal or answers as it thinks just; 

(3) 
A Tribunal shall-

(a) confine the trial to an expeditions hearing of the issues raised by the charges; 

(b) take measures to prevent any action which may cause unreasonable delay, and rule out irrelevant issues and statements. 

(4) 
A Tribunal may punish any person, who obstructs or abuses its process or disobeys any of its orders or directions, or does anything which tends to prejudice the case of a party before it, or tends to bring it or any of its members into hatred or contempt, or does anything which constitutes contempt of the Tribunal, with simple imprisonment which may extend to one year, or with fine which may extend to Taka five thousand, or with both. 

(5) 
Any member of a Tribunal shall have power to direct, or issue a warrant for, the arrest of, and to commit to custody, and to authorize the continued detention in custody of, any person charged with any crime specified in section 3. 

(6) 
The Chairman of a Tribunal may make such administrative arrangements as he considers necessary for the performance of the functions of the Tribunal under this Act. 

IN SECTION-12 PROVIDES THE DEFENCE COUNCIL. 


Where an accused person is not represented by counsel, the Tribunal may, at any stage of the case, direct that a counsel shall be engaged at the expense of the Government to defend the accused person and may also determine the fees to be paid to such counsel. 

IN SECTION-13 ARTICULATED RESTRICTION OF ADJOURNMENT.  


 No trial before a Tribunal shall be adjourned for any purpose unless the Tribunal is of the opinion that the adjournment is in the interest of justice. 

IN SECTION-14 PROVIDES THE MANNER OF RECORDING THE STATEMENT OR CONFESSION OF ACCUSED PERSONS. 

(1) 
Any Magistrate of the first class may record any statement or confession made to him by an accused person at any time in the course of investigation or at any time before the commencement of the trial. 

(2) 
The Magistrate shall, before recording any such confession, explain to the accused person making it that he is not bound to make a confession and that if he does so it may be used as evidence against him and no Magistrate shall record any such confession unless, upon questioning the accused making it, he has reason to believe that it was made voluntarily. 

IN SECTION-15 HAS GIVEN DISCRETION TO THE TRIBUNAL TO PARDON. 

(1) 
At any stage of the trial, a Tribunal may with a view to obtaining the evidence of any person supposed to have been directly or indirectly concerned in, or privy to, any of the crimes specified in section 3, tender a pardon to such person on condition of his making a full and true disclosure of the whole of the circumstances within his knowledge relative to the crime and to every other person concerned, whether as principal or abettor, in the commission thereof. 

(2) 
Every person accepting the tender under this section shall be examined as a witness in the trial. 

(3) 
Such person shall be detained in custody until the termination of the trial. 

IN SECTION-16 PROVIDES THE FORM AND MANNER OF FRAMING CHARGE

(1) 
Every charge against an accused person shall state-

(a) the name and particulars of the accused person;

(b) the crime of which the accused person is charged; 

(c) such particulars of the alleged crime as are reasonably sufficient to give accused person notice of the matter with which he is charged. 

(2) 
A copy of the formal charge and a copy of each of the documents lodged with the formal charge shall be furnished to the accused person at a reasonable time before the trial; and in case of any difficulty in furnishing copies of the documents, reasonable opportunity for inspection shall be given to the accused person in such manner as the Tribunal may decide. 

IN SECTION-17 HAS ENSURED AND PROTECT THE RIGHT OF THE ACCUSED PERSONS DURING TRIAL. 

(1) 
During trial of an accused person he shall have the right to give any explanation relevant to the charge made against him. 

(2) 
An accused person shall have the right to conduct his own defence before the Tribunal or to have the assistance of counsel. 

(3) 
An accused person shall have the right to present evidence at the trial in support of his defence, and to cross examine any witness called by the prosecution. 

IN SECTION-18 WITNESS HAS NO EXCUSE FROM ANSWERING ANY QUESTION.  


 witness shall not be excused from answering any question put to him on the ground that the answer to such question will criminate or may tend directly or indirectly to criminate such witness, or that it will expose or tend directly or indirectly to expose such witness to a penalty or forfeiture of any kind:

Provided that no such answer which a witness shall be compelled to give shall subject him to nay arrest or prosecution or be proved against him in any criminal proceeding, except a prosecution for giving false evidence. 

IN SECTION-19 LAID DOWN THE RULES AND EVIDENCE.

(1) 
 Tribunal shall not be bound by technical rules of evidence; and it shall adopt and apply to the greatest possible extent expeditious and non-technical procedure, and may admit any evidence, including reports and photographs published in newspapers, periodicals and magazines, films and tape recordings and other materials as may be tendered before it, which it deems to have probative value. 

(2) 
Tribunal may receive in evidence any statement recorded by a Magistrate or an Investigation Office being a statement made by any person who, at the time of the trial, is dead or whose attendance cannot be procured without an amount of delay or expense which the Tribunal considers unreasonable. 

(3) 
Tribunal shall not require proof of facts of common knowledge but shall take judicial notice thereof. 

(4) 
Tribunal shall take judicial notice of official governmental documents and reports of the United Nations and its subsidiary agencies or other international bodies including non-governmental organizations. 

IN SECTION-20 PROVIDES MODE OF PRONOUNCEMENT AN JUDGMENT. 

(1) 
The Judgment of a Tribunal as to the guilt or the innocence of any accused person shall give the reasons on which it is based. 

Provided that each member of the Tribunal shall be competent to deliver a judgment of his own. 

(2) 
Upon conviction of an accused person, the Tribunal shall award sentence of death or such other punishment proportionate to the gravity of the crime as appears to the Tribunal to be just and proper.

(3) 
The sentence awarded under this Act shall be carried out in accordance with the orders of the Government. 

IN SECTION-21 HAS PROTECTED THE UNIVERSAL RIGHT OF THE CONVICT TO APPEAL TO THE APPELLATE DIVISION OF THE SUPREME COURT OF BANGLADESH.


A person convicted of any crime specified in section 3 and sentenced by a Tribunal shall have the right of appeal to the Appellate Division of the Supreme Court of Bangladesh against such conviction and sentence: 

Provided that such appeal may be preferred within sixty days of the date of order of conviction and sentence. 

IN SECTION-22 HAS GIVEN THE POWER TO THE TRIBUNAL FORMULATE RULES OF PROCEDURE.  


Subject tot he provision of this Act, a Tribunal may regulate its own procedure. 

IN SECTION-23 ARTICULATE THE RESTRICTIONS OF CERTAIN LAWS NOT TO APPLIED IN ANY PROCEEDINGS UNDER THIS ACT.


The provisions of the Criminal Procedure Code, 1898 (V of 1898), and the Evidence Act, 1872 (1 of 1872), shall not apply in any proceedings under this Act. 

IN SECTION-24 HAS GIVEN BAR OF JURISDICTION EXCEPT IN THE MANNER PROVIDED IN SECTION-21. 


No order, judgment or sentence of a Tribunal shall be called in question in any manner whatsoever in or before any Court or other authority in any legal proceedings whatsoever except in the manner provided in section 21. 

IN SECTION-25 HAS GIVEN THE INDEMNITY. 


No suit, prosecution or other legal proceeding shall lie against the Government or any person for anything, in good faith, done or purporting to have been done under this Act. 

IN SECTION-26 SPECIFICAALLY PROVIDES THE PROVISIONS OF THE ACT OVER WRITING THE ALL OTHER LAWS.  

The provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time being in force. 

In Comparison with THE INTERNATIONAL MILITARY TRIBUNAL (FAREASRT) 1941,   INTERNATIONAL MILITARY TRIBUNAL FOR THE TRIAL OF THE MAJOR WAR CRIMINALS OF 1945, The FORMULATION OF THE NUREMBERG PRINCIPLES 1950, THE STATUTE OF THE INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 1991 AND THE STATUE OF THE INTERNATIONAL CRIMINAL TRIBUNAL FOR ROWANDA 1994 it may be focused THE INTERNATIONAL CRIMES (TRIBUNAL) ACT, 1973 its self and unique Act for the detention, Prosecution and punishment of persons for Genocide, Crimes against humanity war crimes and other crimes under International law. on 8th day of August 1945 Charter of the International Military Tribunal familiarly known as Nurenberg Trial containing VII chapters includes 1-13 Article, Chapter- 1 Constitution of the International Military Tribunal Includes Article- 1-5, Chapter –II-Jurisdiction and principle includes Articles 6-13, Chapter III committee for the Investigation and prosecution and Major war Criminals include articles 14-15, Chapter-IV fair trail for the defence include Article 16, Chapter-V power of the Tribunal and conduct of the Trial Includes Articles-17-25, Chapter-VI Judgment and sentence Includes Articles 26-29 and chapter-VII Expenses includes  the last Article 30 and further more Added Articulation in respect of protocol. In its Article-6 Articulated Jurisdiction and general principle (a) CRIMES AGAINST PEACE, b) WAR CRIMES and C) CRIMES AGAINST HUMANITY. Beside International crimes (Tribunals) Act 1973  of Bangladesh. Extended Jurisdiction of Tribunal and crimes Articulated in 

section-3  (C) Genocide: meaning and including any of the following acts committed with intent to destroy, in whole or in part, a national, ethnic, racial, religious or political group, such as: i. Killing members of the group; ii. causing serious bodily or mental harm to members of the group; iii. deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part; iv. Imposing measures intended to prevent births within the group; v. forcibly transferring children of the group to another group; and in 3 (e) violation of any humanitarian rules applicable in armed conflicts laid down in the Geneva Conventions of 1949; ( f )any other crimes under international law; (g) attempt, abetment or conspiracy to commit any such crimes; (h) complicity in or failure to prevent commission of any such crimes. 

In IMT 1945 did not provide to protect the Universal right of the Convict of Appeal. In INTERNATIONAL CRIMES TRIBUNAL 1973 of Bangladesh its Section-21 provide A person convicted of any crime specified in section 3 and sentenced by a Tribunal shall have the right of appeal to the Appellate Division of the Supreme Court of Bangladesh against such conviction and sentence: Provided that such appeal may be preferred within sixty days of the date of order of conviction and sentence. has protected the Universal right the Convict to Appeal under Article-103 of the Constitution of the Peoples Republic of Bangladesh to Appellate Division of Supreme Court of Bangladesh.        

In the year 1974 26 to 29 December at Dhaka the Third International Criminal Law conference was held it was examined the International crimes (Tribunals ) Act 1973 .Third International Criminal Law  conference adjourned on Sunday upon completing deliberations on a convention on international crimes and statute for an international criminal Court. The meeting sponsored by the Foundation for the Establishment of an International Criminal Court and hosted by the Bangladesh Institute of Law and International Affairs, acted in the recommendations emanating from previous World Conference Center at Bellagio, the Johnson Foundation Centre at Wingspread, and the Free University of Brussels. The thrust of the conclusions reached was to establish guidelines and mechanisms for the prosecution of individuals for major offenses under international law including aggression, apartheid, war crimes and crimes against humanity.

Among the participants were Foreign Minister Dr. Kamal Hossain, Director General Harunur Rashid of the Ministry of Foreign Affairs. Addl. Attorney General Syed Ishtiaq Ahamed and Chairman of the conference professor Robert K. Woetzel, Justice V. R. Krishana lyer of the supreme Court on India. Professor B.De Schatter Director, of the Centre for International Law, Free University of Brusscls, Professor Kos-Rabcewicz Zubkowski of the university of Ottawa, professor Hans Leu of the University of Caracas, professor R.P. Dhokalia of Banaras Hindu University Subrata Roy Chowdhury, Senior Advocate of the Supreme Court of India and High Court at Calcutta and A.N.F. Ballester, Executive Director of the Foundation and United Nations Association.

At the conclusion of the conference professor Robert K. Woetzel stated that in the future let all be warned that they too may be held responsible for acts which outrage the conscience of mankind. May the wounds of victims of past holocausts be assuaged by our work. May they be reassured that we care. That is why we are here-to deter future aggressors, to make it clear that they shall reap what they saw, and that justice will be done. The idea of ICC was first mooted in an International Law Conference 26-29 December, Dhaka. Bangladesh. THE INTERNATIONAL CRIMINAL COURT (ICC) as a permanent International Tribunal establish on 1st July 2002. It have the Jurisdiction to try individual responsible for the most serious International Crimes. Which committed on or after 2002. It have no to the effect of  retrospective Jurisdiction. 

War Crimes are regarded as the most severe and heinous of all Crimes. These are even more serious crimes than bribery, terrorism, smuggling, killing or bombing. When war crimes are committed, the entire nation and the state and the humanity are victimized. In view of the gravity of war crimes, a large number of countries including Bangladesh have legal provisions for the trial of these crimes in special tribunals. It is our fervent hope that the incumbent government will initiate the process of the trial of war criminals before the next general elections, thereby absolving the entire nation of 36 years of collective shame and moral responsibility. Not to try criminals accused of genocides and crimes against humanity or to strive to prevent their trial is no lesser an evil. As an exultant nation that triumphed in the liberation war, we are no longer inclined to carry the burden of these crimes.                  


After passing hurdles and restrictions in establishing Democratic Elected Government in Bangladesh in last National Election the ruling party Awami league and its alliance headed by Shek Hassina The Priminister of Bangladesh declared a commitment to the peoples in the Election Manifesto that to provide for the detention, prosecution, and punishment persons for GENOCIDE, CRIMES AGAINST THE HUMANITY, WAR CRIMES, AND OTHER CRIMES of INTERNATIONAL LAW AND FOR MATTERS FOR CONNECTED HEREWITH will be tried and after lands marks victory in election the present popular government has already taken steps to conduct trials of ‘71s  war crimes under the INTERNATIONAL CRIMES (TRIBUNAL) ACT 1973.  

Bangladesh very respectfully remembering the support and solidarity of the International Democratic Lawyers in 1971 during its liberation war,  Further honestly and humbly urging to support and solidarity of the IDAL Congress to the effect. Trials of ‘71s  war crimes under the INTERNATIONAL CRIMES (TRIBUNAL) ACT 1973 OF BANGLADESH IN BANGLADESH.   

-----------------------0--------------------------

The international crimes (Tribunals)

Act, 1973

Act No. XIX of 1973

[20th July, 1973]

Bangladesh enacted 20th July 1973, An Act 1973Act No. XIX of 1973 to provide for the detention, prosecution and punishment of persons for genocide, crimes against humanity, war crimes and other crimes under international law. 


Whereas it is expedient to provide for the detention, prosecution and punishment of persons for genocide, crimes against humanity, war crimes and other crimes under international law, and for matters connected therewith;


It is hereby enacted as follows:-

2. 
(1) This Act may be called the International Crimes (Tribunals) Act, 1973 


(2) It extends to the whole of Bangladesh 

(3) It shall come into force at once. 

2.
In this Act unless there is anything repugnant in the Definitions subject or context,-

a) "ausiliary forces'' includes forces placed under the control of the Armed Forces for operational, administrative, static and other purposes;

b) "Government'' means the Government of the People's Republic of Bangladesh;

c) "Republic'' means the People's Republic of Bangladesh;

d) "service law'' means the Army Act, 1952 (XXXIX of 1952), the Air Force Act, 1953 (VI of 1953), or the Navy Ordinance, 1961 (XXXV of 1961), and includes the rules and regulations made under any of them; 

e) "territory of Bangladesh'' means the territory of the Republic as defined in article 2 of the Constitution of the People's Republic of Bangladesh;

f) "Tribunal'' means a Tribunal set up under this Act. 

3.
(1) A Tribunal shall have the power to try and punish any person irrespective of his nationality who, being a member of any armed, defence or ausiliary forces commits or has committed, in the territory of Bangladesh, whether before or after the commencement of this Act, any of the following crimes. 


(2) The following acts or any of them are crimes within the jurisdiction of a Tribunal for which there shall be individual responsibility, namely:-

i) Crimes against Humanity namely, murder, extermination, enslavement, deportation, imprisonment, abduction, confinement, torture, rape or other inhumane acts committed against any civilian population or persecutions on political, racial, ethnic or religious grounds, whether or not inviolation of the domestic law of the country where perpetrated; 

j) Crimes against Peace: namely, planning, preparation, initiation or waging of a war of aggression or a war in violation of international treaties, agreements or assurances; 

k) Genocide: meaning and including any of the following acts committed with intent to destroy, in whole or in part, a national, ethnic, racial, religious or political group, such as:

i. Killing members of the group;

ii. causing serious bodily or mental harm to members of the group;

iii. deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;

iv. imposing measures intended to prevent births within the group;

v. forcibly transferring children of the group to another group;
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l) War Crimes: namely, violation of laws or customs of war which include but are not limited to murder, ill-treatment or deportation to slave labour or for any other purpose of civilian population in the territory of Bangladesh; murder or ill-teatment of prisoners of war or persons on the seas, killing of hostages and detenues, plunder of public or private property, wanton destruction of cities, towns or villages, or devastation not justified by military necessity; 

m) violation of any humanitarian rules applicable in armed conflicts laid down in the Geneva Conventions of 1949;

n) any other crimes under international law; 

o) attempt, abetment or conspiracy to commit any such crimes; 

p) complicity in or failure to prevent commission of any such crimes. 

4.
(1) When any crime as specified in section 3 is committed by several persons, each of such person is liable for that crime in the same manner as if it were done by him alone. 


(2) Any commander or superior officer who orders, permits, acquiesces or participates in the commission of any of the crimes specified in section 3 or is connected with any plans and activities involving the commission of such crimes or who fails or omits to discharge his duty to maintain diseipline, or to control or supervise the actions of the persons under his command or his subordinates, whereby such persons or subordinates or any of them commit any such crimes, or who fails to take necessary measures to prevent the commission of such crimes, is guilty of such crimes. 


(5) (1) The official position, at any time, of an accused shall not be considered freeing him from responsibility or mitigating punishment. 


(2) The fact that the accused acted pursuant to his domestic law or to order of his Government or of a superior shall not free him from responsibility, but may be considered in mitigation of punishment if the Tribunal deems that justice so requires. 


6. (1) For the purpose of section 3. the Government may, by notification in the official Gazette, set up one or more Tribunals, each consisting of a Chairman and not less than two and not more than four other members. 


(2) Any person who is or is qualified to be a Judge of the Supreme Court of Bangladesh or has been a Judge of any High Court or Supreme Court which at any time was in existence in the territory of Bangladesh or who is qualified to be a member of General Court Martial under any service law of Bangladesh may be appointed as a Chairman or member of a Tribunal. 


(3) The permanent seat of a Tribunal shall be in Dacca:


Provided that a Tribunal may hold its sittings at such other place or places as it deems fit. 


(4) If any member of a Tribunal dies or is, due to illness or any other reason, unable to continue to perform his functions, the Government may, by notification in the official Gazette, declare the office of such member to be vacant and appoint thereto another person qualified to hold the office. 


(5) If, in the course of a trial, any one of hte members of a Tribunal is, for any reason, unable to attend any sitting thereof, the trial may continue before the other members. 


(6) A Tribunal shall not, merely by reason of any change in its membership or the absence of any member thereof from any sitting, be bound to recall and re-hear any witness who has already given any evidence and may act on the evidence already given or produced before it. 


(7) If, upon any matter requiring the decision of a Tribunal, there is a difference of opinion among its members, the opinion of the majority shall prevail and the decision of the Tribunal shall be expressed in terms of the views of the majority. 


(8) Neither the constitution of a Tribunal nor the appointment of its Chairman or members shall be challenged by the prosecution or by accused persons or their counsel. 


7. (1) The Government may appoint one or more persons to conduct the prosecution before a Tribunal on such terms and conditions as may be determined by the Government; and every such person shall be deemed to be a Prosecutor for the purposes of this Act. 


(2) The Government may designate one of such persons as the Chief Prosecutor. 


8. (1) The Government may establish an Agency for the purposes of investigation into crimes specified in section 3; and any officer belonging to the Agency shall have the right to assist the prosecution during the trial. 


(2) Any person appointed as a Prosecutor is competent to act as an Investigation Officer and the provisions relating to investigation shall apply to such Prosecutor. 


(3) Any Investigation Officer making an investigation under this Act may, by order in writing, require the attendance before himself of any person who appears to be acquainted with the circumstances of the case; and such person shall attend as os required. 


(4) Any Investigation Officer making an investigation under this Act may examine orally any person who appears to be acquainted with the facts and circumstances of the case. 


(5) Such person shall be bound to answer all questions put to him by an Investigation Officer and shall not be excused from answering any question onthe ground that the answer to such question will criminate, or may tend directly or indirectly to criminate, such person. 


Provided that no such answer, which a person shall be compelled to give, shall subject him to any arrest or prosecution, or be proved against him in any criminal proceeding. 


(6) The Investigation Officer may reduce into writing any statement made to him in the course of examination under this section. 


(7)
Any person who fails to apperar before an Invest mention Officer for the purpose of examination of examination or refuses to answer the questions put to him by such Investigation Officer shall be punished with simple imprisonment which may extend to six months, or with fine which may extend to Taka two thousand, or with both. 


(8) Any Magistrate of the first class may take cognizance of an offence punishable under sub-section (7) upon a complaint in writing by an Investigation Officer. 


(9) Any investigation done into the crimes specified in section 3 shall be deemed to have been done under the provisions of this Act. 


9. (1) The proceedings before a Tribunal shall commence upon the submission by the Chief Prosecutor, or a Prosecutor authorised by the Chief Prosecutor in this behalf, of formal charges of crimes alleged to have been committed by each of the accused persons. 


(2) The Tribunal shall thereafter fix a date for the trial of such accused person. 


(3) The Chief Prosecutor shall, at least three weeks before the commencement of the trial, furnish to the Tribunal a list of witnesses intended to be produced along with the recorded statement of such witnesses or copies thereof and copies of documents which the prosecution intends to rely upon in support of such charges. 


(4) The submission of a list of witnesses and documents under sub-section (3) shall not preclude the prosecution from calling, with the permission of the Tribunal, additional witnesses or tendering any further evidence at any stage of the trial. 


Provided that notice shall be given to the defence of the additonal witnesses intended to be called or additonal evidence sought to be tendered by the prosecution. 


(5) A list of witnesses for the defence, if any, along with the documents or copies thereof, which the defence intends to rely upon, shall be furnished to the Tribunal and the prosecution at the time of the commencement of the trial. 


10. (1) The following procedure shall be followed at a trial before a Tribunal, namely:-

k) the charge shall be read out;

l) the Tribunal shall ask each accused person whether he pleads guilty or not-guilty;

m) if the accused person pleads guilty, the Tribunal shall record the plea, and may, in its discretion, convict him thereon; 

n) the prosecution shall make an opening statment;

o) the withnesses for the prosecution shall be examined, the defence may cross-examine such witnesses and the prosecution may re-examine them; 

p) the witnesses for the defence, if any, shall be examined, the prosecution may cross-examine such witnesses and the defence may re-examine them; 

q) the Tribunal may, in its discretion, permit the party which calls a witness to put any question to him which might be put in cross-examination by the adverse party; 

r) the Tribunal may, in order to discover or obtain proof of relevant facts, ask any witness any question it pleases, in any form and at tnay time about any fact; and may order production of any document or thing or summon any witness, and neither the prosecution nor the defence shall be entitled either to make any objection to any such question or order or, without the leave of the Tribunal, to cross-examine any witness upon any answer given in reply to any such question;

s) the prosecution shall first sum up its case, and thereafter the defence shall stam up its case; provided that if any witness is examined by the defence, the prosecution shall have the right to sum up its case after the defence has done so;

t) the Tribunal shall deliver its judgement and pronounce its verdict. 

(2) All proceedings before the Tribunal shall be in English 

(3) Any accused person or witness who is unable to express himself in, or does not understand, English may be provided the assistance of an interpreter. 

(4) The proceedings of the Tribunal shall be in public; 

Provided that the Tribunal may, if it thinks fit, take proceedings in camera.

(5) No oath shall be administered to any accused person. 

11. (1) A Tribunal shall have power-

e) to summon witnesses to the trial and to require their attendance and testimony and to put questions to them; 

f) to administer oaths to witnesses;

g) to require the production of document and other evidentiary material;

h) to appoint persons for carrying out any task designated by the Tribunal. 

(2) For the purpose of enabling any accused person to explain any circumstances appearing in the evidence against him, a Tribunal may, at any stage of the trial without previously warning the accused person, put such questions to him as the Tribunal considers necessary; 

Provided that the accused person shall not render himself liable to punishment by refusing to answer such questions or by giving false answers to them; but the Tribunal may draw such inference from such refusal or answers as it thinks just; 

(3) A Tribunal shall-

(a) confine the trial to an expeditions hearing of the issues raised by the charges; 

(b) take measures to prevent any action which may cause unreasonable delay, and rule out irrelevant issues and statements. 

(4) A Tribunal may punish any person, who obstructs or abuses its process or disobeys any of its orders or directions, or does anything which tends to prejudice the case of a party before it, or tends to bring it or any of its members into hatred or contempt, or does anything which constitutes contempt of the Tribunal, with simple imprisonment which may extend to one year, or with fine which may extend to Taka five thousand, or with both. 

(5) Any member of a Tribunal shall have power to direct, or issue a warrant for, the arrest of, and to commit to custody, and to authorise the continued detention in custody of, any person charged with any crime specified in section 3. 

(6) The Chairman of a Tribunal may make such administrative arrangements as he considers necessary for the performance of the functions of the Tribunal under this Act. 

12. Where an accused person is not represented by counsel, the Tribunal may, at any stage of the case, direct that a counsel shall be engaged at the expense of the Government to defend the accused person and may also determine the fees to be paid to such counsel. 

13. No trial before a Tribunal shall be adjourned for any purpose unless the Tribunal is of the opinion that the adjournment is in the interest of justice. 

14. (1) Any Magistrate of the first class may record any statement or confession made to him by an accused person at any time in the course of investigation or at any time before the commencement of the trial. 

(2) The Magistrate shall, before recording any such confession, explain to the accused person making it that he is not bound to make a confession and that if he does so it may be used as evidence against him and no Magistrate shall record any such confession unless, upon questioning the accused making it, he has reason to believe that it was made voluntarily. 

15. (1) At any stage of the trial, a Tribunal may with a view to obtaining the evidence of any person supposed to have been directily or indirectly concerned in, or privy to, any of the crimes specified in section 3, tender a pardon to such person on condition of his making a full and true disclosure of the whole of the circumstances within his knowledge relative to the crime and to every other person concerned, whether as principal or abettor, in the commission thereof. 

(2) Every person accepting the tender under this section shall be examined as a witness in the trial. 

(3) Such person shall be detained in custody until the termination of the trial. 

16. (1) Every charge against an accused person shall state-

(a) the name and particulars of the accused person;

(b) the crime of which the accused person is charged; 

(c) such particulars of the alleged crime as are reasonably sufficient to give accused person notice of the matter with which he is charged. 

(2) A copy of the formal charge and a copy of each of the documents lodged with the formal charge shall be furnished to the accused person at a reasonable time before the trial; and in case of any difficulty in furnishing copies of the documents, reasonable opportunity for inspection shall be given to the accused person in such manner as the Tribunal may decide. 

17. (1) During trial of an accused person he shall have the right to give any explanation relevant to the charge made against him. 

(2) An accused person shall have the right to conduct his own defence before the Tribunal or to have the assistance of counsel. 

(3) An accused person shall have the right to present evidence at the trial in support of his defence, and to cross examine any witness called by the prosecution. 

18. A witness shall not be excused from answering any question put to him on the ground that the answer to such question will criminate or may tend directly or indirectly to criminate such witness, or that it will expose or tend directly or indirectly to expose such witness to a penalty or forfeiture of any kind:

Provided that no such answer which a witness shall be compelled to give shall subject him to nay arrest or prosecution or be proved against him in any criminal proceeding, except a prosecution for giving false evidence. 

19. (1) A Tribunal shall not be bound by technical rules of evidence; and it shall adopt and apply to the greatest possible extent expeditious and non-technical procedure, and may admit any evidence, including reports and photographs published in newspapers, periodicals and magazines, films and taperecordings and other materials as may be tendered before it, which it deems to have probative value. 

(2) A Tribunal may receive in evidence any statement recorded by a Magistrate or an Investigation Office being a statement made by any person who, at the time of the trial, is dead or whose attendance cannot be procured without an amount of delay or expense which the Tribunal considers unreasonable. 

(3) A Tribunal shall not require proof of facts of common knowledge but shall take judicial notice thereof. 

(4) A Tribunal shall take judicial notice of official governmental documents and reports of the United Nations and its subsidiary agencies or other international bodies including non-governmental organisations. 

20. (1) The Judgement of a Tribunal as to the guilt or the innoeence of any accused person shall give the reasons on which it is based. 

Provided that each member of the Tribunal shall be competent to deliver a judgement of his own. 

(2) Upon conviction of an accused person, the Tribunal shall award sentence of death or such other punishment proportionate to the gravity of the crime as appears to the Tribunal to be just and proper.

(3) The sentence awarded under this Act shall be carried out in accordance with the orders of the Government. 

21. A person convicted of any crime specified in section 3 and sentenced by a Tribunal shall have the right of appeal to the Appellate Division of the Supreme Court of Bangladesh against such conviction and sentence: 

Provided that such appeal may be preferred within sixty days of the date fo order of conviction and sentence. 

22. Subject tot he provision of this Act, a Tribunal may regulate its own procedure. 

23. The provisions of the Criminal Procedure Code, 1898 (V of 1898), and the Evidence Act, 1872 (1 of 1872), shall not apply in any proceedings under this Act. 

24. No order, judgement or sentence of a Tribunal shall be called in question in any manner whatsoever in or before any Court or other authority in any legal proceedings whatsoever except in the manner provided in section 21. 

25. No suit, prosecution or other legal proceeding shall lie against the Government or any person for anything, in good faith, done or purporting to have been done under this Act. 

26. The provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time being in force. 
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