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Deployment of the Japan Self-Defense Forces to Somalia-Area Waters

Takashi Tanaka, Lawyer (Tokyo)

1. Self-Defense Forces Deployment and the Anti-Piracy Bill

(1) Deployment of Naval Escort Warships to Somalia-Area Waters


On March 14 Japan’s Marine Self-Defense Force sent two warships to counter the pirates active in Somalia-area waters. The two escort ships are destroyers with displacements of nearly 5,000 tons each, and they have armaments including rapid-fire guns and high-performance multiple-mount guns.


This deployment is claimed to be in accordance with the “marine policing actions” specified in the Self-Defense Forces Act, but “marine policing actions” are meant to deal with smuggling ships and suspicious vessels in Japan-area waters, and therefore using this as the reason for deployment all the way to Africa deviates from not only Article 9 of the Constitution, but also from the Self-Defense Forces Act.


The two vessels’ mission is to escort Japan-related ships (Japanese-flagged ships and foreign-flagged ships with some connection to Japan) in the Gulf of Aden starting at the end of March. So far they have received distress calls from foreign ships with no relation to Japan, sped to the scenes, and chased off suspicious vessels. These actions are not recognized even as “marine policing actions.”


In actions to date, the escort destroyers have not fired their weapons because the suspicious vessels fled, but there is no telling when the destroyers might fire, depending on actions taken by pirate vessels or suspicious vessels. This “sound of gunfire in Somalia” will signal the instant when the Japanese “military” first uses military force under Japan’s war-renouncing Peace Constitution.

(2) The Escalation of Overseas Deployments


On April 17 the government announced the deployment of Maritime SDF P3C patrol aircraft, the Land SDF, and the Air SDF to Djibouti. P3Cs are sent to patrol the Gulf of Aden in response to requests from the US military and other parties. It will perhaps become a common occurrence for Combined Task Force (CTF) 151, whose primary member is the US military, to eliminate pirate vessels discovered by the P3Cs. This opens the door to “exercising the collective right of self-defense,” which even the government has claimed cannot be done.


The Land SDF is being sent for the security of the base to be created in Djibouti, and the Air SDF is being sent to transport personnel and supplies. It is said there will be 1,000 troops. If the government goes through with this second deployment, it would create an integrated base for all three SDF services, and that would be the first overseas military base for Japan, whose national policy was supposed to have been an “exclusively defense-oriented military.”

(3) Submission of the Anti-Piracy Bill


To retroactively sanction this highly unusual deployment to the Somalian marine area, and to make overseas SDF deployments permanent, the Anti-Piracy Bill was submitted to the Diet. Deliberations have been held since April 14.


This bill has only 13 articles, but they are frightening.


First, it openly proclaims the protection of marine interests and “security at sea.” The SDFs, which are integrating themselves with the US military, show their desire to put out to the world’s oceans as “marine police.”


Second, there are no limitations at all on the marine areas where the SDFs are active, or on the vessels to be protected. The SDFs can even make incursions into exclusive economic zones. The bill would enable the SDFs to freely deploy in combined operations with the US military and other forces.


Third, the SDFs could launch preemptive attacks if vessels that have committed acts of piracy resist or flee, and they could fire on vessels that do not obey orders to come to a stop. The bill therefore allows preemptive strikes.


Fourth, the Ministry of Defense is accorded a status superior to those of the Ministry of Foreign Affairs and the Ministry of Land, Infrastructure and Transport with regard to counter-piracy, and Diet approval is not needed for SDF deployment (even the prime minister’s approval is unnecessary in urgent situations). This thinking, which seeks to leave all to the arbitrary right of the military, closely resembles the “independence of supreme command” used when Japan engaged in the Asia-Pacific war.


Not only would this Anti-Piracy Bill not apply only to deployments to Somalia, it would also have no limit on deployment time periods. It would be the first law on permanent SDF deployment.


Previously the government pushed through legislation of other “military laws” such as the Anti-Terrorism Special Measures Law, Japan-Area Situations Law, and  Armed Attack Situations Law, but none of them has been as explicit and so undisguisedly military as the Anti-Piracy Bill. Essentially the deployment to Somalia-area waters and the Anti-Piracy Bill uses the pretext of countering pirates to slip by the restrictions imposed by Article 9 of the Constitution, and to achieve what has so far been impossible: the deployment of combat forces, creation of an overseas base, and a legal system allowing permanent SDF deployment.

2. The Somalian Situation and What Direction to Take for Solving the Problem

(1) Behind the Somalian Piracy Problem


Pirates firing on three Japan-related vessels in 2008 in Somalia-area waters (the three vessels suffered no actual damage), where acts of piracy have become frequent, is said to be the reason for SDF deployment and other responses.


There is an historical context to the occurrence of piracy in Somalia-area waters.


In 1991 Somalia’s Barre government collapsed, and the country descended into inter-clan civil war. In 1993 the United Nations Operation in Somalia II (UNOSOM II) was initiated, and a US Marines peacekeeping unit arrived in Somalia and started fighting with the armed Aidid faction. Unable to achieve its objective, the peacekeeping force withdrew in 1995. This is regarded as an example of failure by a UN armed intervention.


Civil war continues, and no internationally recognized government has appeared. The already poverty-stricken economy has collapsed. Many Somalians face starvation amid the civil war and rampant plunder. Owing to the emergence of Islamic forces that are connected to fundamentalists, the US military has conducted bombings as part of its “war on terror.”


Because of the government’s collapse, Somalia cannot control its territorial waters, which enabled foreign fishing boats to encroach on Somalia-area waters and overfish them. Piracy began when Somalian fishers perceived this overfishing by foreign fishing boats as a threat to their livelihoods, and turned to piracy.


The piracy problem was therefore caused by the failure of the UN military intervention, and by international society’s abandonment of this collapsed state.

(2) UN Security Council Resolutions


On June 2, 2008 the UN Security Council adopted Resolution 1816 concerning the situation in Somalia, which stated that piracy off the coast of Somalia “continues to constitute a threat to international peace and security in the region,” and proposed “acting under Chapter VII of the Charter of the United Nations.” Chapter VII prescribes the response to wars of aggression and other situations, showing that the Security Council resolution does not see the Somalian piracy problem as a mere crime.


Up to Resolution 1864 of January 16, 2009 the Security Council made four resolutions, calling for the use of naval vessels and military aircraft, and allowing the use of all means including the use of force. With each new proposed measure, the range of allowed actions broadened, including approval for foreign warships to enter even Somalia’s territorial waters.


The United Nations Convention on the Law of the Sea prescribes controlling acts of piracy as crimes that are dealt with using methods which do no rely on force of arms. This was the method used to effect a solution to the problem of frequent piracy in the Strait of Malacca in the 2000s. The Security Council resolutions, which called for eliminating pirates with military force and allowed even the use of force and incursions into Somalian territorial waters by warships, are illegal resolutions that deviate from the framework of international law and from the lessons of previous anti-piracy measures.

(3) Anti-Piracy Operations by an “Allied Navy”


In response to UNSC resolutions, warships and aircraft from various countries have assembled in the waters off Somalia.


The multinational force, consisting primarily of the US military, has prosecuted “Operation Enduring Freedom,” and has now formed CTF151 and made counter-piracy its exclusive job. The warship fleet off the coast of Somalia has taken on the appearance of an “Allied Navy” comprising warships from European countries through an EU-NATO partnership, warships from Russia, China, and the Republic of Korea, and the two destroyers from Japan.


In addition to escorting ship convoys sailing through the Gulf of Aden, this “Allied Navy” works to free the region of pirates, conducting “naval battles” with pirates in various places. Lives have also been sacrificed. Because the naval vessels are allowed to use “all means,” one cannot deny the possibility of bombings by aircraft of the US military or other military force.

(4) Military Means Will Not Solve the Problem


The orientation of the UNSC resolutions is to use military force to subdue the pirates, even though the piracy problem was created by factors including the previous failed military intervention. This will just make the pirates into heros, and fail to eradicate the problem of piracy. In fact, pirate activity has actually increased since this counter-piracy operation was initiated, clearly showing that using military force to deal with the problem is ineffective.


The only way to solve the piracy problem is to revive Somalia from its collapse. That makes it essential to rebuild the government, as well as to resuscitate the economy so Somalians can escape poverty, and to restore public security so the people’s livelihoods will be stabilized. What international society should be doing is rebuilding politics, the economy, and public security in Somalia. And Japan, in view of Article 9 of its Constitution, should take the lead in such non-military international activities.

3. Challenges Posed by the Somalia Piracy Problem

(1) What did Article 9 Renounce?


The Somalia piracy problem poses a new challenge to the activities of the movement and lawyers trying to protect the Peace Constitution. On a number of previous occasions Japan has deployed the SDF abroad, but those deployments were limited to activities such as transport and refueling ships that provide logistic support, and did not include sending combat forces to the front where they faced an enemy. For that reason the SDF have not fired a single shot abroad, and not a single person has been killed or wounded. Here one can see the power of Article 9, which renounces the “use of force” as a “means of settling international disputes.”


Military deployment to the waters off Somalia involves sending combat forces to the front where pirates are active, and the Anti-Piracy Bill allows preemptive strikes against the pirates. The government explains that this does not violate Article 9 because coping with the pirates is a policing activity and therefore does not constitute the use of weapons as a “means of settling international disputes.”


But if this explanation passes, then the operations for establishing control launched in Afghanistan and Iraq after their governments were toppled by the US military can also all be explained as policing activities, which would allow the SDF to participate at any time. Accuracy must be served by noting that Article 9 of the Constitution totally bans the use of force and therefore does not allow the use of force on the pretext of policing activities.

(2) Questions Put to International Society and International Law


Responding to piracy with military means poses a major problem also to international society and to the world’s lawyers. Article 9 of the Constitution came into being as part of the advancement of international law toward making war illegal. As such, it is not Japan’s alone.


So, will international society and international law sanction the use of military force in Somalia-area waters to eliminate the piracy problem that international society created? Essentially this is the same problem as whether to sanction the Bush doctrine policy, which sought to use the “war on terror” to solve the problem of “terrorism” that was created by globalization.


It is now clear that using military means sparks a chain of world militarization and violence and does not bring about a true solution. Therefore we must look for a way to solve problems by non-military means.

(3) Please Show Concern for Japan’s Struggle


On April 23 in the House of Representatives, the government/ruling party pushed through approval of the Anti-Piracy Bill with hardly any debate. Although opposition parties have a majority in the House of Councilors, the Democratic Party, which is the primary opposition party, does not oppose deployment to Somalia, so it will not be easy to reject the bill. If the bill is passed, that will inevitably further militarize Japan and gut Article 9.


Japan’s lawyers have joined forces with a broad spectrum of citizens in activities to oppose SDF deployment to Somalia-area waters and the Anti-Piracy Bill. This is an issue relating to Article 9, which has gained the spotlight around the world, and also an issue of Asian militarization and the way that international problems are solved.


I hope everyone will show concern for our struggle in opposition to military deployments to Somalia.
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