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1. Human Rights in Japan: Improvement Recommendations of the UN

(1) United Nations Human Rights Council’s Universal Periodic Review on Japan


On May 9, 2008 the UN Human Rights Council (HRC) conducted a Universal Periodic Review (UPR) on Japan, in which a number of countries expressed various concerns about the state of human rights in Japan. It made 26 recommendations for improving the human rights situation in Japan.


While accepting this in part, the Japanese government did not accept the recommendation’s following three points.


(a) Total visibility of pre-trial detention and interrogations


At the May 9, 2008 UPR session, several countries expressed serious concerns about Japan’s daiyo kangoku (“substitute prison”) system, over-reliance on confessions, and how interrogations are conducted. Recommendations were made on measures for appropriate procedures, such as total visibility of interrogations. The Japanese government did not accept the recommendations, offering excuses such as that total visibility of interrogations would interfere with the relationship of trust between suspects and interrogators, and prevent suspects from telling the truth.


(b) Capital punishment


At the same day’s UPR session, several countries expressed concerns about the dramatic increase in death-row prisoners in Japan, and nine countries recommended that Japan quickly abolish capital punishment or institute a moratorium on the death penalty.


The Japanese government replied by saying, “We cannot comment on the increase in death-row prisoners because statistics on death-penalty decisions in 2007 are not at hand,” and “The majority of Japanese think that the death penalty is unavoidable for extremely vicious crimes. The government for its part, in view of the situation in which there is no end to heinous crimes such as mass murders and abduction-murders, thinks that there is no alternative but the death penalty, and is considering neither abolishing capital punishment nor having a moratorium on the death penalty.”


But as members of the Human Rights Committee observed in the past, public opinion and other factors do not exempt governments from their obligation to respect human rights.


(c) Comfort women


At the UPR sessions, several delegations including that of the Republic of Korea expressed concerns about the lack of action on Japan’s comfort women issue, and a recommendation to deal with the problem was issued.


The Japanese government delivered a totally abstract response that emphasized the activities of the Asian Women’s Fund, and said that henceforth it would carry out activities that are caring of the comfort women and garner understanding for the sympathy of the Japanese.


However, the Japanese government’s response was inadequate because the issue is not “sympathy” or “caring,” but the serious violation of human rights committed in an organized way by the Japanese military.

(2) Concluding Observations of the UN Human Rights Committee on the Japanese Government’s Report on the Implementation of the International Covenant on Civil and Political Rights


On October 31, 2008 the UN Human Rights Committee released its concluding observations, based on the review performed on October 15 and 16, on Japan’s fifth government report on the implementation of the International Covenant on Civil and Political Rights (ICCPR).


The concluding observations involved a detailed assessment and recommendations comprising a total of 34 items. Although the committee recognized a certain degree of improvement with respect to the Basic Plan for Gender Equality during the 10 years between that review and the previous one, it also recommended specific improvements for a number of major human rights problems in Japan that need solutions, including the videotaping of the entire interrogation process, abolition of daiyo kangoku, considering the abolition of capital punishment and improvements in the system, and elimination of unreasonable restrictions on freedom of expression such as the prohibition of door-to-door visits.

2. Japan’s System for Guaranteeing Human Rights


The problems about which Japan received observations and recommendations by the UN Subcommittee for Human Rights and the Human Rights Committee naturally all require improvements under the Japanese Constitution, which considers human dignity to be the ultimate value (Article 13), and which is a system meant to bring that about. Nevertheless, the human rights situation about which the UN has pointed out problems and made recommendations exists because Japan’s existing system for guaranteeing human rights is not functioning, and because that system alone is not up to the job.

(1) Courts’ Right to Review for Unconstitutionality: Japan’s System for Guaranteeing Human Rights

Japan’s Constitution states, “The Supreme Court is the court of last resort with power to determine the constitutionality of any law, order, regulation or official act” (Article 81). Ordinary courts have the right to review for unconstitutionality. In other words, when a law or an official administrative act violates the Constitution, and the basic human rights of the individual are infringed by legislation or government administration, the role of “keeper of the Constitution,” which redresses those wrongs, is institutionally expected of the courts.

(2) Judicial Restraint


But in fact the courts strongly tend to avoid judgments of unconstitutionality. There are very few cases of such judgments since the Constitution’s promulgation in May 1947, and even the Supreme Court has judged laws to be unconstitutional in only a few cases. Representative reasons why courts avoid constitutionality judgments are the doctrines of legislative discretion and administrative discretion. In other words, the duty of guaranteeing human rights consists primarily in respecting the judgments of the Diet, which comprises members chosen in elections, and of the Cabinet, which comprises ministers chosen from the Diet, while the courts, which have no democratic foundation, are not to make facile judgments on whether a law or action is unconstitutional.


It is also recognized that in the Constitution itself basic human rights are sometimes restricted by the “public welfare,” so that even when a review for unconstitutionality is conducted, there is a tendency for courts to facilely conclude that a law or action is constitutional by reason of the “public welfare.”

3. For the Improvement of Japan’s Human Rights Situation


The following measures are deemed necessary to bring the human rights situation in Japan into line with global standards.

(1) Ratification of the First Optional Protocol


This protocol is a treaty and part of a set with the International Covenant on Civil and Political Rights (ICCPR). If people whose rights guaranteed under the ICCPR are infringed, and they cannot recover their rights even by exhausting all domestic means including the courts, the protocol establishes a communications procedure under which they can apply directly to the Human Rights Committee for redress. The communications procedure is an extremely important system, under which individuals use international human rights law to deliver themselves from human rights infringements. Currently 111 countries have ratified the protocol, but the Japanese government has not. I hear that those most opposed to ratification are found in the Ministry of Justice. The reason is that if the optional protocol is ratified, the central components of Japan’s criminal procedure, such as the previously mentioned daiyo kangoku system and illegal interrogations that arise from the secrecy of interrogations, as well as the abolition of capital punishment, would become international issues by means of the communications procedure, and if that happens, then there would be a big possibility that, with regard to cases which inside Japan had been judged constitutional, the Human Rights Committee would issue recommendations seeking improvements to the Japan’s system on the grounds that it violates the ICCPR.

(2) Establishment of a Domestic Agency to Redress Human Rights Abuses


Currently Japan has no effective domestic human rights redress agency that specializes in human rights issues, is independent of the government, has the authority to conduct independent inquiries and investigations, and has an independent financial and personnel base. Asian countries including the Republic of Korea, Mongolia, Indonesia, and the Philippines already have agencies to redress human rights abuses, and there is an urgent need to create one in Japan.

(3) Education in International Human Rights for Judges, Prosecutors, and Lawyers


In the review of the Japanese government report noted above, a number of people said that there were many instances in which Japan’s courts and investigative agencies misunderstood the ICCPR, and pointed out the problematic nature of, for example, restrictions by reason of “public welfare.”


In fact, in Japan it is almost impossible for courts to closely examine violations of international human rights laws in trials. For that reason, lawyers also believe from the outset that there is no sense in pointing out that a law or action is illegal in view of the ICCPR, and therefore do not invoke the ICCPR in trials.

4. The Importance of Taking Another Look At Cases from the Perspective of Global Standards


As described above, Japan still cannot proudly stand before the world on the strength of its human rights situation. Under such circumstances, it is important to have an awareness that things which pass as perfectly normal inside Japan on an everyday basis are still far from attaining global standards.


If judges and other jurists are aware of international human rights laws and if the communications procedure is instituted, then the judicature will become aware of international human rights laws, and there will be more opportunities for handing down judgments of unconstitutionality. And if a domestic human rights agency independent of the government is created, the general public will develop an awareness of human rights, and we can expect a more dynamic human rights situation.


Further, the significance of not only the United Nations, but also the world’s jurists engaging in international interchange on the issues of peace and human rights is very big in the sense of sharing an awareness of human rights and having an opportunity to reflect upon the human rights situation in Japan from a global vantage point. On that point I hope to find the same significance in this congress.
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