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I wish to begin by expressing my sincere thanks, and appreciation, to Jittendra Shamra. Jittendra is an individual and a lawyer for whom I have the most profound respect. For many years now, he has spearheaded the movement seeking to advance democracy, human rights and the rule of law. He speaks truth to power, this may not always be seen as the most politically correct course of action, but in the pursuit of justice and equality, politics can never be placed above the fundamental principles of humanity.
Introduction

In recent years, following the codification of the Statute of the International Criminal Court and the Pinochet trial in particular, universal jurisdiction has become a talking point in both legal and political circles. The nature of universal jurisdiction, whereby national courts – acting as agents of the international community – prosecute non-nationals accused of international crimes, has stirred political controversy and in some cases aggravated intra-State tension. Some States see universal jurisdiction as an infringement of national sovereignty. However, this does not reflect the reality. Universal jurisdiction is primarily enacted when States with a more traditional jurisdictional nexus to the crime (related, inter alia, to the place of commission, or the perpetrator’s nationality) prove genuinely unwilling or unable to prosecute. It is enacted as a last resort when States attempt to shield alleged perpetrators of international crimes from justice. State opposition to universal jurisdiction must be seen in this light: as showing contempt for both the rule of law and the legitimate rights of victims. It must be remembered that universal jurisdiction would not be necessary if State’s fulfilled their legal obligations; if they chose not to act outside the limits of international law.
This speech will address the evolution of universal jurisdiction, its underlying motivations, the crimes to which it relates and select post-second world war jurisprudence. I will then discuss the practice of universal jurisdiction in the current context, with specific reference to the Palestinian Centre for Human Rights’ (PCHR) own efforts.
The Evolution of Universal Jurisdiction


There are five widely acknowledged bases of prescriptive jurisdiction: nationality, territoriality, the protective principle, the passive personality principle,
 and universal jurisdiction. Consequently, jurisdiction may be exercised: if the accused is a national of the State (nationality), if the alleged crimes occurred on the forum state’s territory (territoriality), to protect a state's interests (the protective principle), or if the alleged criminal action harmed a national of the state (the passive personality principle). In order to legitimise the exercise of jurisdiction all of these bases require a direct connecting link, or nexus, between the state and the alleged crime.  Universal jurisdiction, however, requires no such nexus. Indeed, negatively defined, universal jurisdiction “means that there is no link of territoriality or nationality between the State and the conduct of the offender, nor is the State seeking to protect its security or credit.”
 Rather, it is the crime itself that forms the basis of jurisdiction: some crimes, typically referred to as international crimes, are considered so heinous that they affect the international community as a whole. In 1948 the U.S. Military Tribunal, in US v. List and others, defined an ‘international crime’ as an “act universally recognised as criminal, which is considered a grave matter of international concern and for some valid reason cannot be left within the exclusive jurisdiction of the state that would have control over it under ordinary circumstances.”
 International crimes include genocide, crimes against humanity, grave breaches of the Geneva Conventions, and torture.


It must be stressed that it is the gravity of the crime which forms the basis of jurisdiction.

Universal jurisdiction first evolved in relation to the crime of piracy. Given the nature of this crime, two key premises underlie the principle of universal jurisdiction. The first concerns the gravity of the crime: international crimes are so “threatening to the international community or so heinous in scope and degree that they offend the interest of all humanity”.
 Such crimes are thus crimes against the international community itself, and therefore fall within each State’s jurisdiction. The second premise involves the locus delicti (scene of the crime), the place where the crime was actually committed. With respect to piracy, the crimes invariably occurred on the ‘high seas’, i.e. in international waters not subject to any individual State’s jurisdiction. Consequently, in the interests of justice, jurisdiction was awarded to any State who apprehended a pirate. 

This second point deserves emphasis. Universal jurisdiction is intended to overcome jurisdictional gaps in the international legal framework. It ensures that individuals accused of international crimes do not remain beyond the reach of the law; that they can be investigated and punished in any jurisdiction, and at any time. Given the nature of international crimes, it is evident that the international legal order “has a fundamental interest in upholding the integrity and credibility of the [international legal] system by prosecuting those who violate its basic injunctions.”

The modern evolution of universal jurisdiction may be looked at in terms of two components. First, State’s treaty-based universal jurisdiction obligations, and second, the implementation of the principle at the legislative and judicial levels.
Treaty-Based Universal Jurisdiction Obligations

Various post-war Conventions specifically address State’s jurisdictional competency over crimes with which they have no direct connection; prominent among these are the Geneva Conventions of 1949. The four Geneva Conventions contain a common article which requires that, regarding grave breaches of the Conventions, “[e]ach High Contracting Party shall be under the obligation to search for persons alleged to have committed, or to have ordered to be committed, such grave breaches, and shall bring such persons, regardless of their nationality, before its own courts.”
 The U.K. Manual of the Law of Armed Conflict explains the motivation behind the codification of this article: 

The Geneva Conventions 1949 introduced a new concept, that of “grave breaches”. These are war crimes of such seriousness as to invoke universal jurisdiction. Universal jurisdiction entitles any state to exercise jurisdiction over any perpetrator, regardless of his nationality or the place where the offence was committed. In the case of grave breaches, states are obliged to introduce legislation to this effect.
 

The Geneva Conventions now enjoy virtual universal ratification, and grave breaches of the Conventions – as defined in, inter alia, Article 147 of the Fourth Geneva Convention – are considered to form part of customary international law.
 To this end, any State may exercise effective universal jurisdiction over a grave breach of the Geneva Conventions, indeed, Article 146 of the Fourth Convention places States under an obligation to implement appropriate enabling national legislation.

Similarly, the 1987 United Nations Convention against Torture requires that, each State Party “in whose territory a person alleged to have committed” the crime of torture “is present shall take him into custody or take other legal measures to ensure his presence.”
 Article 7 confirms this obligation through the application of the aut dedere, aut judicare (extradite or prosecute) principle, which requires that states either prosecute or extradite an alleged torturer. Evidently, State Parties to the CAT are obliged to exercise effective universal jurisdiction with respect to the crime of torture. It is worth noting that, consequent to the jus cogens (compelling law) nature of the crime, torture committed in States not party to the CAT can be prosecuted elsewhere on the basis of universal jurisdiction;
 a finding reinforced by the ICTY in Furundzija.
 
Significantly, Article 8 of the ILCs Draft Code of Crimes against the Peace and Security of Mankind also provides for universal jurisdiction with respect to genocide, crimes against humanity and war crimes.
 Indeed, the ILC Commentary expressly states that, “The phrase ‘irrespective of where or by whom those crimes were committed’ is used in the first provision of the article to avoid any doubt as to the existence of universal jurisdiction for those crimes.”
 The principle of universal jurisdiction is also recognized in the preamble to the Rome Statute, which recalls “that it is the duty of every State to exercise its criminal jurisdiction over those responsible for international crimes”.
 A number of other treaties, inter alia, the Genocide Convention, the Convention for the Suppression of Unlawful Seizure of Aircraft, the International Convention Against the Taking of Hostages, and the Convention on the Suppression and Punishment of Apartheid, also place similar universal jurisdiction obligations on States Parties.

Universal Jurisdiction: Select Jurisprudence

As universal jurisdiction is considered by some to be “one of international law’s most controversial topics”,
 and given that its practice has only recently been reinvigorated, its standing within the international legal order must be evaluated.

The 1961 trial of Adolf Eichmann is perhaps the most famous of the early (post- Second World War) universal jurisdiction cases. This case concerned Israel’s prosecution of Eichmann, a former SS-Obersturmbannführer, on charges of crimes against humanity, war crimes, and genocide.
 Though the court had domestic jurisdiction, pursuant to Section 1 of the Nazis and Nazi Collaborators (Punishment) Law, 5710-1950, the Court also based its “right to punish”
 on the universal character of the alleged crimes. In justifying its use of universal jurisdiction the Court held that international crimes “are grave offences against the law of nations itself”,
 and that, in the absence of an international court, the judicial and legislative organs of every country must endeavour to bring effect to international law’s legal injunctions, and to bring criminals to trial.

This argument coherently explains the motivation underlying the application of universal jurisdiction, while affirming the important role that the principle plays in the international legal system. Significantly, Eichmann also confirmed the demise of functional immunity for international crimes; quoting the International Military Tribunal at Nuremberg, the Court held that: “[t]he principle of international law which, under certain circumstances, protects the representatives of a state, cannot be applied to acts which are condemned as criminal by international law.”
 Eichmann was convicted of war crimes, crimes against humanity, and genocide,
 and sentenced to death. The universality principle was later confirmed in Demjanjuk v. Petrovsky, where an American Court held that universal jurisdiction is “based on the assumption that some crimes are so universally condemned that the perpetrators are the enemies of all people. Therefore, any nation which has custody of the perpetrators may punish them according to its law applicable to such offenses.”
 This sentiment was also roundly endorsed by the Spanish Constitutional Court in Guatemalan Generals:
 “The international … prosecution which the principle of universal justice seeks to impose is based exclusively on the specific characteristics of the crimes which are subject to it, where the damage (as in the case of genocide) transcends the specific victims and affects the International Community as a whole.”

The landmark Pinochet cases taken in the United Kingdom and Spain signalled a revitalisation of the principle of universal jurisdiction.
 The House of Lords discussion raised two significant issues: first, as this was the first major universal jurisdiction case dealing with international crimes committed after the Second World War, it confirmed the broad application of universal jurisdiction, and; second, the alleged crimes were committed while the accused was a Head of State, thereby raising interesting questions with respect to immunity. In fact, Pinochet was the first trial wherein the former Head of State of a foreign country was held accountable for acts of torture allegedly committed while he was in his post.
 Confirming the application of universal jurisdiction for international crimes, Lord Browne-Wilkinson noted that “[s]ince the Nazi atrocities and the Nuremberg trials, international law has recognised a number of offences as being international crimes. Individual states have taken jurisdiction to try some international crimes even in cases where such crimes were not committed within the geographical boundaries of such states.”
 With respect to immunity, though it was acknowledged that “[i]t is a basic principle of international law that one sovereign state (the forum state) does not adjudicate on the conduct of a foreign state”,
 and that an incumbent head of State will enjoy personal immunity while in office, there can be “no immunity from prosecution for the charges of torture and of conspiracy to torture [international crimes] which relate to the period after that date”;
 the House of Lords thus confirmed that functional immunity cannot extend to international crimes. This may be seen as a continuation of the trend first begun at Nuremberg and evidenced, inter alia, by the decisions in Eichmann, Furundzija and Demjanjuk. 
There have been a number of successful universal jurisdiction prosecutions. In the United Kingdom, Zardad was convicted of torture committed in Afghanistan between 1992 and 1996,
 while in the Netherlands, Heshamuddin Hesam and Habibulla Jalalzoy were convicted of torture committed in Afghanistan between 1978 and 1992;
 Belgium, France and Spain have also concluded successful universal jurisdiction prosecutions.
 Additionally, there has been a significant number of universal jurisdiction prosecutions in the United States, under the Alien Tort Claims Act, which enables universal civil jurisdiction for violations of the laws of nations (customary international law), and U.S. Treaty Law. Prominent cases include Filartiga v. Pena-Irala, and Kadic v Karadzic.

It is perhaps appropriate to end this analysis with the case of Guengueng et al v Senegal which deals with the trial of Hissène Habré, the former Chadian head of State, in Senegal.
 In Guengueng the Committee Against Torture found that, by not exercising universal jurisdiction, Senegal was in fact in breach of its obligations with respect to the Convention against Torture. This is a hugely significant finding as “it is the first time that breaches of the universal jurisdiction obligations of CAT have been found in an individual complaint.”
 This case unambiguously confirms that, consequent to Articles 5(2) and 7, CAT contains an individual right with respect to universal jurisdiction. The Committee also noted that, “the obligation to prosecute the alleged perpetrator of acts of torture does not depend on the prior existence of a request for his extradition.”
  This case confirms, explicitly, that a State Party is under an obligation to exercise universal jurisdiction with respect to the international crime of torture.

The Importance of Universal Jurisdiction

It is evident that the principle of universal jurisdiction constitutes a long-established component of international law. The crimes which provide the bases for universal jurisdiction are universally recognised and condemned. It is worth briefly emphasising why universal jurisdiction cases must be pursued.
International law extends specific protections to civilian populations. These provisions are intended to safeguard individuals from the abuse of power and to protect their inherent human dignity. In this regard international law is essential; it protects the weak, and ensures respect for the fundamental principles of humanity. Yet, if the rule of law is to be relevant, it must be enforced. If individuals and States are granted impunity, they will continue to violate international law, innocents will continue to suffer the often horrific consequences. Judicial redress is essential. Accountability must be pursued in order to combat impunity, promote deterrence, and uphold the rule of law.
However, in the pursuit of legal remedies, we must not lose sight of the motivation underpinning our work. All our efforts must be focused towards protecting and promoting the rights of victims. In this respect the judicial process facilitated by universal jurisdiction is essential. It upholds victims’ rights to an affective judicial remedy, as codified in article 2 of the International Covenant on Civil and Political Rights. It ensures that victims are provided an opportunity to see those responsible for the horrific crimes which they have been subject to investigated, prosecuted and punished.

At the international level, an attempt was made to overcome the jurisdictional gaps in the current legal framework; the establishment of the International Criminal Court (ICC) represents a notable accomplishment in the quest for universal justice. However, the current incomplete ratification of the ICC means that many regions in the world remain outside the jurisdiction of the Court, and consequently – in the absence of a Security Council Resolution – that enforceable international law does not extend to these regions.

This is an unacceptable situation. As noted earlier if the rule of law is to be relevant, it must be enforced. International politics cannot be permitted to consign innocent civilians to the rule of the jungle.

The Palestinian Context


In the Palestinian context, universal jurisdiction currently offers the only legal mechanism available to Palestinian victims of Israeli-perpetrated international crimes. According to the terms of the 1995 Israel-Palestine Interim Agreement, the Palestinian Authority does not have jurisdiction over Israeli citizens. Additionally, as Palestine is not internationally recognised as a State, it cannot ratify the Statute of the ICC. However, it must be noted that a submission has been lodged to the Office of the Prosecutor requesting that jurisdiction be granted in accordance with Article 12 of the Statute. This request is currently under review.
Israel has consistently proven itself unwilling to genuinely investigate and prosecute those accused of committing international crimes against Palestinians. Investigations – if conducted – do not meet international standards of independence, impartiality or transparency. On 4 May 2009, this lack of effective investigation was confirmed by the Spanish Audencia Nacional in relation to the Al-Daraj attack of 2002. The legal system is fundamentally biased against Palestinians, indeed, the Israeli authorities, including the judiciary, currently classify all Palestinians as ‘enemy aliens’, potential ‘terrorists’ who pose a threat to the security of Israel.
 This has evident implications with respect to the presumption of innocence and the right to a fair trial.


In short, over the entire history of the occupation, no Israeli accused of committing war crimes against Palestinians has ever been investigated and prosecuted in accordance with the norms of international law. Justice for Palestinians is unattainable in this system.
Consequently, PCHR have turned to the pursuit of universal jurisdiction. Our work in this area began in 2002 when a complaint was lodged against former Israeli Occupation Forces Chief of Staff Shaul Mofaz in the United Kingdom. Charges related to grave breaches of the Geneva Conventions, and crimes against humanity perpetrated in the occupied Palestinian territory. To date, and primarily as a consequence of political interference, none of PCHR’s universal jurisdiction cases have resulted in a successful prosecution. For example, in 2005 a United Kingdom arrest warrant was issued for Doron Almog (former Commander IOF Southern Command). However, Almog received a tip off shortly after his plane landed at Heathrow Airport. Despite a high profile showdown with the police, Almog was allowed to return to Israel on the same plane. Similar interferences resulted in the accused escaping arrest in both New Zealand and the Netherlands. 

PCHR is currently pursuing a universal jurisdiction case in Spain. PCHR are representing the victims of the Al-Daraj attack, an Israeli perpetrated war crime, which intended to extra-judicially execute Salah Shehade. On July 22 2002, at approximately 11:55 pm, an Israeli Air Force F16 fighter jet dropped a 985 kilogramme bomb on a three-storey apartment building. The apartment building was located within the densely populated Al Daraj district, a residential neighbourhood in Gaza City.
 At the time of the attack, Shehade was on the upper floor of the building.

The bomb, which was a direct hit, completely destroyed the targeted building. Additionally, as a result of the blast impact, eight other adjoining and nearby apartment buildings were completely destroyed, nine were partially destroyed, and another 21 sustained considerable damage. Excluding Shehade and his guard, a total of 14 civilians were killed, including eight children. Approximately 150 civilians were injured.

On June 24 2008, a petition was lodged with the Audiencia Nacional, requesting an investigation into the Al-Daraj assassination. In late July the court accepted the case.
 However, according to the principle of subsidiarity, universal jurisdiction cases can only be tried in Spain if the crimes have not been investigated – in conformity with the rules of due process – in the relevant domestic court. As noted, an Israeli court ruled on the case in 2006. Thus, in order for the trial to proceed in Spain, it had to be proven, inter alia, that Israel did not conduct the original trial with impartiality, or that the trial itself was conducted in a manner inconsistent with intent to bring the accused to justice. On January 29 2009, the Central Investigative Judge No. 4 of the Audiencia Nacional ruled that the Israeli authorities were not willing to investigate and bring to trial the persons presumed responsible for the Al-Daraj assassination; Spanish competence was accordingly asserted over the case. This decision marked the launch of a judicial enquiry into the events of July 22 2002. The case will be tried by Antonio Segura, Gonzalo Boyle, Raul Maillo and Juan Moreno, who are best known for their involvement in the landmark case against Augusto Pinochet. 

The January 29 decision was appealed by the Spanish Prosecutor and the State of Israel. However, on 4 May, 2009, Judge Fernando Andreu of the Audencia Nacional, announced his decision to continue the investigation. The Spanish court explicitly rejected the arguments of the State Prosecutor and the State of Israel, which claimed that Israel had adequately investigated the crime. The judge confirmed that this claim is incorrect, and contrary to the rule of law. Judge Andreu noted that, “the judicial authorities of Israel have not initiated any criminal proceedings with the objective of determining if the events denounced could entail some criminal liability.”
 Significantly, the Court also ruled that, in view of the status of the Gaza Strip as occupied territory (i.e. not part of Israel), Spanish criminal law does not accord Israel primary jurisdiction over suspected Israeli war criminals. The Court also accepted the possibility that, if proven to be part of a widespread and systematic attack as PCHR will argue – this incident may classify as a crime against humanity. 

Israel has appealed this decision, and the appeals process is currently underway.

Political Interference and Spain’s Proposed Amendment to its Universal Jurisdiction Legislation
I wish to talk briefly about political interference frustrating the interests of justice. As I have noted with respect to PCHR’s past cases, such interference has directly prevented the arrest of at least three suspects. However, it is our current case in Spain that is dominating the media’s attention.


On 19 May 2009 the Spanish parliament passed a resolution requesting that the government prepare legislation intended to limit the scope of Spain’s universal jurisdiction competencies. The proposed amendment would restrict the law to those cases with a direct connection to Spain and to instances where the accused is present on Spanish soil. Spain is currently investigating universal jurisdiction cases against, inter alia, the U.S., China, and Israel. It is believed that the proposed amendment is the result of concerted political pressure, which of which has been exerted in the public sphere. Two issues must be highlighted: first, universal jurisdiction is an international obligation, arising consequent to, inter alia, the ratification of the Geneva Conventions. This obligation is legally binding and cannot be disregarded. Second, political pressure must not be allowed to frustrate the demands of justice. International human rights law was established precisely to combat this situation: to protect individuals from the abuse of State Power. Politics must not be placed above the individual. The rights of victims and the demands of justice must be upheld. PCHR, in association with our international partners, is currently engaged in a concerted campaign against the proposed Spanish amendment. If this legislation is passed, it will represent a serious blow for international law, and a significant setback on the path to universal justice. It will deny victims their right to an effective judicial remedy, and contribute to an already pervasive climate of impunity.

Political Context
Before I finish, I wish to briefly address the political context in the occupied Palestinian territory. Although we speak of justice, and demand that the rule of law be upheld, the current reality faced by Palestinians cannot be separated from international politics, and the complicity of the international community. 

On 14 May 1999, the Oslo Peace Process was to have resulted in a final political solution and an independent Palestinian State. Ten years have now passed since this date, and what have been the results? Today, we human rights organizations are talking about cement, freedom of movement, and access to medicine. We are talking about basic survival. For Palestinian civilians, Oslo has not resulted in progress, but in regression. Life now is worse that it was before. There is a de facto apartheid system in place in the West Bank, economic and social suffocation in the Gaza Strip, and continuing violence, as dramatically illustrated by the recent Israeli offensive. The possibility of a real and lasting peace seems more elusive than ever before.

Following the death of President Arafat – a man once hailed as a ‘partner for peace’, but who, as the Oslo process crumbled, was transformed into a ‘terrorist’ and placed under siege – the Palestinians chose the rule of law. In democratic elections, internationally recognized as free and fair, Palestinians voted for a new leadership. In a serious blow for democracy and self-determination, their decision was rejected by the international community. In rejecting the 2006 legislative council election results, and endorsing Israel’s decision to isolate Hamas and collectively punish the Palestinian people, the international community apparently adhered to an antiquated Roman ideal of democracy: that democracy was for masters and not for slaves.

These events generated a momentum that has resulted in the reality currently faced by Palestinians. The complicity of the international community – evidenced, inter alia, by its endorsement of the decision to isolate Hamas and de facto support for the siege of the Gaza Strip – effectively granted Israel permission to escalate crimes perpetrated in the oPt, and to reinforce the economic and cultural suffocation of the Palestinian people. In the absence of accountability, the rule of law has been disregarded. For example, in June 2006, Israeli naval forces shelled a beach in Gaza, killing seven members of the Ghalia family, and wounding 30 others. The horrific nature of the attack, and the heart rendering images of 11 year-old Huda Gahlia, drew international media attention. Investigations conclusively concluded that Israel was responsible for this attack on unarmed civilians, yet it was not held to account for its actions. Those responsible were granted impunity; the attack was effectively endorsed.


In June 2007, in response to the Hamas takeover of the Gaza Strip, Israel closed Gaza’s borders to the movement of both people and goods. In spite of the devastating consequences of both the offensive and the siege itself, Israel has maintained its closure policy to this day. This illegal form of collective punishment has now been imposed on the population of the Gaza Strip for nearly two years, bringing Gaza to its knees. By December 2008, on the eve of Operation Cast Lead, the Gaza Strip was the scene of a humanitarian crisis. Unemployment was at 80 percent, poverty at 60 percent. There was no wheat for bread, bakeries either closed or were forced to resort to animal feed. There wasn’t enough electricity to power hospitals and other essential services, such as the water and sanitation networks. Cooking gas, medicines, and essential food stuffs were scarce, or unavailable.

In the aftermath of the offensive, the situation in the Gaza Strip is dire. An estimated 21,000 homes have been completely or partially destroyed, thousands of dunums of agricultural land have been razed, 1,500 factories, workshops and commercial establishments have been damaged or destroyed, and public infrastructure is in a state of near collapse.


Today, four months after Israel’s declaration of a unilateral ceasefire, the Gaza Strip remains in limbo; though the offensive has ended, the occupation continues. The Israeli imposed siege makes recovery impossible. Civilians cannot rebuild their homes. The 600,000 tonnes of rubble littering the Gaza Strip cannot be cleared. There is not even the concrete with which to construct a tombstone. Palestinians cannot enter or leave the Gaza Strip. Patients continue to die because they are denied access to medical treatment. Under the siege, the economy continues to contract. There are ever-increasing levels of unemployment, poverty, destitution, and despair.

At the 2 March 2009 conference in Sharm el-Sheikh, international donors pledged US$4.5 billion for the reconstruction of the Gaza Strip. Such funds are urgent and necessary given the extent of the unfolding humanitarian disaster. However, although international donors pledged a seemingly impressive sum of money, what does this mean? Without the political pressure necessary to end the siege and make reconstruction possible, Sharm el-Sheikh is nothing but a show presented to the world’s media.

It is claimed that what is happening in Gaza now is a result of Hamas’ takeover of the Gaza Strip, a situation which the Palestinian Centre for Human Rights has documented and condemned in detail. But this is a disingenuous argument. One need only look at the situation in the West Bank for proof that events in the Gaza Strip merely form part of Israel’s overall occupation policy. Despite the existence of a ‘friendly’ government in Ramallah, illegal settlement expansion continues. By-pass roads link settlements to major cities in Israel leading to the cantonization of the West Bank (a process of de facto Bantustanisation). Construction of the Annexation Wall continues. Nearly 680 checkpoints restrict freedom of movement and contribute to economic stagnation. Over 40 members of the Palestinian Legislative Council are currently imprisoned in Israeli jails. The annexation of East Jerusalem continues. Incursions, killings, and house demolitions, all have become features of life in the West Bank.

This reality has been extensively documented. It has been the subject of an Advisory Opinion of the International Court of Justice; it has been addressed by the United Nations Security Council; it has been the subject of numerous reports by various UN agencies and bodies, including the Human Rights Council, and the reports of several Special Rapporteurs. The evidence is overwhelming.

At PCHR we believe these continued violations of international law and the continued suffering of civilians to be a direct consequence of impunity. If the Oslo process has taught us anything it is the consequences of deviating from the rule of law and allowing politics to take precedence over justice.


These examples illustrate the fundamental importance of accountability; in order to be relevant, the rule of law must be enforced. Impunity cannot be allowed to prevail. Those responsible for international crimes must be held to account. Such accountability ensures victims’ rights to an effective judicial remedy; significantly, it also combats impunity and promotes deterrence, measures which are essential if the cycle of violence and suffering is to be broken. In light of the new government in Israel, it is of paramount importance that the protections of international human rights and humanitarian law are guaranteed.

We must now rely on civil society, and those who fight for the rule of law to protect the independence of their judiciaries. Recent, politically motivated, measures intended to restrict universal jurisdiction must be opposed, and prevented. Politics must not be allowed to take precedence over justice. It is a testament to the will of the Gazan people that, three days after the end of the offensive, schools and businesses were reopened. This spirit, the power of individual civilians, is what we must seek to protect. 

Conclusion
Universal jurisdiction evolved in order to overcome jurisdictional gaps in the international legal order. It is intended to ensure that those individuals – considered hostis humani generis (enemies of the human race) – who commit international crimes are brought to justice. The crimes that provide the basis for universal jurisdiction are considered so grave that they constitute a crime against the international community itself; it is in the interests of each and every State that those responsible be investigated, tried, and punished. Accountability is essential if the rule of law is to be maintained.

The ICC was established to provide this accountability: to bring those ‘most responsible’ to justice. However, the current incomplete ratification of the Rome Statute means that certain States remain outside of the Court’s jurisdiction. The UN Security Council, acting under Chapter VII of the UN Charter, has the power to overcome this jurisdictional lacuna and to refer a situation directly to the Court. Contemporary international politics, however, often deny this possibility. Acting in their own political self-interest, the permanent members of the Security Council have the power to veto any referral to the ICC.

There are thus regions in the world where enforceable international law does not reach; where civilians are vulnerable to abuse by the powerful, and where those individuals and States who choose to violate international law can do so with impunity. 

In such instances, as has been shown to be the case in the Palestinian context, universal jurisdiction offers the only mechanism capable of providing judicial redress. National courts exercising universal jurisdiction offer the only forum whereby victims’ rights to an effective judicial remedy can be upheld, and where impunity can be combated. 

If the rule of law is to be relevant, it must be enforced. As long as individuals and States are allowed to act with impunity they will continue to violate international law: civilians will continue to suffer the horrific consequences.

In the war for justice and equality, we are currently engaged in a battle to save universal jurisdiction. If the rule of law is to be upheld, and if justice is ever to be truly universal and equally applicable to all citizens of the world, this battle cannot be lost. Universal jurisdiction currently offers the only legal mechanism available to thousands of victims throughout the world. Crucially, in the absence of the universal ratification of the ICC, it is the only mechanism capable of holding powerful States accountable for their actions. In Spain, cases are currently being investigated against the United States, China, and Israel. These are among the most powerful and influential States in the world, yet they have committed horrific crimes, and caused untold suffering to victims of abuse. It is essential that they be held to account. The rule of law is not discriminatory, it must apply to all, to the powerful as well as to the weak. Indeed, it is the weak, that the law seeks to protect.


I urge you to do all that you can to join us in this battle, use all means at your disposal, your connections and your moral authority, to push for the rule of law. Individuals cannot be consigned to the rule of the jungle. Above all else, Palestinians demand that the rule of law be upheld, it is the fundamental foundation, on which all future progress rests.
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