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“War” is such a special phenomenon in the human history, going along the development of society, classes, states and international community. Each science approaches war from different perspectives in scope and scale, therefore the concept of war cannot be homogeneous. In international law, war and its provisions are always complicated issues and debatable. The preamble of the UN Charter says: we, peoples of a United Nations, are determined to prevent the future generations from the atrocities and sufferings caused twice by wars to our humanity. However, apart from the term “war” we mentioned here, it is not mentioned anywhere in the charter another term of war, neither can we find the original concept of “prohibition of war”. Why in Article 2.4 of the UN Charter, it provides “the prohibition of threat of forces and use of forces in international relations”, not the principle of “Prohibition of war”. So how the term “war” can be interpreted and used in international law? Is there any other term which can be used and replace the term ‘war’? to answer these questions shall help us approach provisions relating to war under national constitutions from the perspective of international law, with that to assess the possibility of war elimination under national constitution.   

Is war prohibited under international law?

A glance at the historic development of those concepts shall help explain to those questions. Under the international laws, through periods of development, there are terms which follow: “war”, “invasion”, “armed conflict”, “armed attacks”, “use of force”, “collective measure”/ “mandatory measures”, “self-defense”, “personal defense”, “collective defense” …

In the ancient, middle, and contemporary times, the international customs do not provide prohibition of war but to restrain from initiating wars through procedures of war. During these times, war is such a legal methods for territorial expansion, but must be followed by procedures of war declaration, and the relations between war parties such as statement of reasons and responsibilities of war parties, and compliance of alliance and neutral party regulations. The international customs during these times assume that war is unavoidable and countries can go to wars not without proper procedures. There have been attempts to distinguish between legal and illegal wars, however they are normally relative, inconsistent and can be utilized by countries for their own interests. 

After the World war I, the Agreement of the League of Nations, used to be a part of the Versailles agreement, was the first international agreement providing regulations on the use of war in international relations. However, through the agreements, it seems that war is not prohibited at all and that the agreement leaves many areas where can be resorted to.
      

After the World war II, the UN Charter provides a principle which is still called ‘prohibition of war and the use of war in international relations”. Article 2.4 of the Charter states “all UN member countries commit not to resort to violence or use of violence in international relations against the trespassing of territories or political independence of any other countries, and by methods otherwise against the UN Charter.” The UN charter goes further than the League of Nations agreement, instead of prohibition of war or invasion, Article 2.4 prohibits the use of violence and threat of violence”. The ideas of the charter developers were that the term “use of violence” echoes broader and more general than “war” as it includes all activities of violence, not necessarily to the level of war or invasion, could all violate international law if there are exceptions allowed under the charter. So what are the exceptions, and if expectations of the Charter founders can be true in reality? According to the UN Charter, there are only two exceptions where violence can be used in international relations. 

The first exception “collective effective measures” undertaken by the UN Security council or they are so called “Imposition measures under chapter VII” including the use of force on countries decided by the UNSC as a threat to peace, destruction of peace or threat of invasion. This principle is provided in Article 1.1 and Article 39, 42 of the UN Charter. Article 1.1 stipulates: The United Nations pursues international peace and security, and to achieve this purpose, the UN shall undertake effective collective measures to prevent and eliminate threats to world peace, invasions and other violation of peace; or the use of peace measures according to principle of justice and international law to regulate or resolve disputes or international situations which can lead to the destruction of peace. Therefore, considering the Charter preamble with provisions of Article 1.1, it is paradoxical that to prevent the humanity from the sufferings of war, the UN has prioritized imposition measures, including use of force, over measures of peace. (the measures are converted in Chapter VI – resolving disputes by means of peace and Chapter VII – imposition measures; and between chapter 41 – imposition measures irrelevant to measure of force and Article 42 – measure of force). In short, in the case of Article 39
, The UNSC has the right to apply measure of forces as defined in Article 42
, but in practice the UN authorizes “UN member countries” to use force. In addition the measure of force defined in Article 42, there are other cases of force for the purpose of “Humanitarian intervention” or the deployment of peace keeping forces of the third generation, of the so called “Peace imposition forces”. However, thanks to the complexity of such cases and that there are not clearly defined provisions within the UN Charter, this presentation shall not go into details of the cases. Peacekeeping forces, in principle, are not mean of force in accordance with Article 42. Since this issue is not clearly provided in the UN Charter, therefore in search for a legal status of the peace forces, the scholars tend to call this a measure under chapter VI ½. The obligation and rights of peacekeeping force is different from one to another depending on specific case and is regulated by the UNSC resolution
. In general, peace keeping forces are equipped with weapons and are subject to non violence principle, except in case of self defense
 or against “hostile act, hostile intent”
 although the concept of hostility and self-defense can be interpreted broadly. 

The second exception the righteous self-defense provided in Article 51: “No provisions within this chapter shall harm the inherent right to self-defense of individuals or entities in the case of armed attack on UN member countries until the UNSC resolves measures necessary to protect international peace and security …”  Article 51 allows two cases of self-defense (that is the use of force to self-defense): individual and organizational self-defense. According to this principle, national self-defense goes with the existence of that country and can only be resorted to when it is arm-attacked. The use of armed attack
 instead of invasion shows some inherent meaning, in the first place to reduce the possibility that countries defense that their attack is not invasion and denies other countries’ right to self-defense. On the other hand, this principle reduces the possibility that countries take general reasons such as being threatened, oppressed to use violence in the name of self-defense. According to Article 51 countries can only use the right to self-defense when they are arm-attacked. But at the same time, there is no definition of armed attack under the UN Charter. The term is explained in the judgment by the International Court of Justice (ICJ) in “military and Para-military in Nicaragua vs. Nicaragua cases.
 In addition to Article 51, the UN Charter gives no other provisions in terms of compliance of the right to individual and collective self-defense. As national right to self-defense is inherent, at its birth, the use of force for self-defense is provided under international customs, accordingly the use of force in case of self-defense should meet ‘the necessity” and ‘relevance” principles. Therefore, in combining the UN Charter with international laws countries may use force to perform their right to self-defense when they are attacked and must ensure the principle of “necessity and relevance”.

Are such provisions under the UN charter in particular and in international law in general on ‘war”and ‘use of force’ enough to meet the Charter developers’ expectation? It is pitiful that throughout the history of international relations since 1945, wars and violence often happen amongst countries. Not to mention the use of forces in the first exception, in almost all other cases of forces, parties often explain their use of forces as for purpose of self-defense. This can be explained as part of the insufficiency of laws and regulations. In addition, a characteristic of international law is that there is no single judicial organ with jurisdiction which can be of force to all countries, stand over countries to judge right and wrong when and where force is used. Moreover, measures of international law enforcement are limited. It is not always the wrong-doers are judged and finally it is countries’ will not leave their  “inherent” right to self-defense. Therefore, as a result, in theory, international law prohibits the use of force and allows only two exceptions. In practice, countries, especially, the powerful, show no difficulties in giving explanations for their use of force as self-defense. 

Law of war in national constitution 

As international law allow the use of force as countries’ righteous course, and that all countries are aware of their inherent right of self-defense, have no intention to leave it, at least in the current international relation situations, then it is obvious that national constitutions of most countries do not provide for prohibition of war. To consider this issue, we shall divide countries’ constitutions into three categories: (i) most national constitutions provide laws relevant to war (war power clause), rules on national security, defense and army (ii) National constitutions of countries after the World war II defeats with a clause for not having or limited army capacity and war (iii) Constitutions of neutral countries – countries which commit not to engage in any wars between countries.

Constitutions of most countries 

Normally, most countries have constitutional provisions or separate chapter on national security and war
. In principle, most rules related to war under those countries’ constitutions concentrate on an organ with the authority to make or suspend wars. Most constitutions provide the power of legislative agencies related to war and the right to declare war,
, in some cases, this right falls into the hand of the President.
 In addition, head of state is given by constitution the power to command army
. Therefore, in the first instance, it is clear that most countries perceive the right to national security as foremost and legal right and they are not afraid to show that to protect national security it is necessary to use force. Most countries have predicted and set forth in their constitutions the power of certain agencies when they are in war or when wars happen specifically regulations on the mandates and organisation of arm forces, and most importantly obligation of citizens to protect the country. However, in most cases, national constitutions only provide general rules and power to war rather than any specific explanation of the type of war and their relevant authorities? 

In addition, an issue which arises from public opinion in some countries is that, despite constitutional rules, which organ has the right to authorise the use of force or in other word to declare war? Debates continue to take place on the overlapped authorities in the areas relating to war, national security between Congress and the US President, especially in giving the decision over the deployment of force abroad.
 

Constitutions by defeat countries  

After the World war II defeats, countries such as Germany, Italy and Japan are forced to set constitutional rules over the limit of force and engagement in war. Chapter II of Japanese Constitutions (1947) provides a denial to war in Article 9 as follows: sincere wish for a national peace based on justice and order, the Japanese forever deny war as a national right of sovereignty, denial of threat of force or the use of force as a method to resolve international disputes. To achieve the objectives, it never maintains marine, navy or air forces or possible war forces. The national right to war engagement is not recognised.” As such, the German and Italian constitutions provide similar rules to refrain war and development of arm forces. The German constitution (1949), however, has experienced many changes and the meanings as provided initially in Article 26
 and Article 87 on the maintenance of army for self-defense purposes has reduced substantially its effect as there are rules which allow Germany to join collective security system stated in Article 24
. Similarly, the Italian constitution has changed many times for the same purposes. What is noted here is that how could such rule of prohibition or elimination of war be enforced in reality? While German and Italian constitutions have been changed to legalise the development of military weapons as well as the joining of their army forces in Collective security system (NATO), collective imposition measures and joining the UN peace keeping forces, the Article 9 of Japanese constitution remains unchanged in theory. In reality, only a few years after the approval of the new constitution, for many reasons the Japanese government started to explain the interpretation of Article 9 as to allow Japan to maintain force for self-defense purposes.
 In 1950, the Government of Japan established the so-called National Police Reserve which later was changed into Self-Defense Force – SDF since 1954. In 1960, the Japan – US treaty was signed with regulations on collective rights to self-defense. Since 1980, Japanese forces have developed considerably and started to engage in military trainings with US force in the region. Until recently, SDF force compose of around 240,000 soldiers with an annual budget of around 50 million USD, more the size and scope of British army. Japan also supported in large financial amount the gulf war during the 1990s, and sent logistical forces to US army in the war in Afghanistan after the 9/11 incident, and sent around 600 soldiers in humanitarian and resettlement missions in Iraq recently. Japanese army also participated in the UN Peace keeping forces.
 

It can be said that under the three cases above, the meaning of war prohibition, if remains, is only ceremonial or limitational to a certain degree.

Constitutions of neutral countries

The international law gives distinction to occasional neutrality, or neutrality in war, with permanent neutrality.
 Fundamentally, the neutrality principle means a country shall not engage in any war. The occasional neutrality in general applies in war time which requires countries not to engage in war between other countries as well as maintain a neutral attitude to all parties in war. This neutrality no longer exists in reality. On the contrary, countries which claim its neutrality often have to undertake its commitments and legal obligations not in the war but in peace times. To ensure neutrality those countries voluntarily do not engage in any self-defense or attacking coalitions on reciprocity basis, and any other treaty or security agreement. Neutral countries however need to maintain army forces and weapons necessary to ensure their neutrality, and they may use necessary military force in case they are under invasion. Therefore, neutrality does not mean any military but a military to ensure neutrality. Neutrality does not mean not to engage in humanitarian mission in other countries. In additional, neutral countries often work to promote their role through mediation and reconciliation. International law often distinguishes neutral roles based on international legal documents (in the case of Switzerland and Austria) and neutrality in reality (the case of Sweden and Finland). With both cases, the neutrality principle is not clearly defined in constitutions. The case of Switzerland, a typical neutral nation, the neutrality is not clearly defined in its constitution but though the code of the Swiss Congress. As mentioned above, neutrality does not lead to prohibition of war under constitution and that neutral countries continue to develop their armies to protect their national independence and their neutrality. The Swedish constitution reserves Chapter XIII entitled  “war and the risk of war”.

The elimination of war in National constitution

Over the past years, the general Japanese and International public has been stirred at the proposal to change Article 9 of Japanese constitution. Various international workshops have been held to keep Article 9 under the constitution and expand the elimination of war as mentioned in Article 9 in other countries in the world. Constitutions of peace along the real peace is a beautiful course denied by no one. The world struggle for this course, once replicated at a global level, shall have an impact on the public opinion. The public opinion shall have certain impact on the decision-making in some countries, regions and may be expanded gradually. However, it is not possible to see how long it will take and the extent to which such impact can be maintained, especially the real impacts on the constitutional legislation of countries in particular and the international law in general. It is important to mention some issues in question to ensure the possibility of such movement. The first issue is awareness,  first of all, awareness of the decision-making in each country on the role to which the war plays to maintain independence, sovereignty and national security in that country. In addition, it is the awareness of people in that country and of the public opinion of people in the world. The second issue is the essence which constitutes defining principle of behaviours amongst countries today, and whether the factors, which affect countries’ relations arranged by force or by any other bases, can be changed? In addition, there is an mutual interaction between these two issues. The purpose of this presentation is focused on legal aspects therefore it will focus on the following: 

 (i) will current international law allow the elimination of war in national constitutions? What are the new rules of international law which can expedite this process? (ii) What happens if the elimination of war integrated in constitutions is only nominal and less in reality? Who to promote countries to pursue policy of peace in reality other than in theory? (iii) Is it possible to change national constitution alone? Is there any effort which can push for constitutional changes in many/or all countries?

International law and its reality 

The constitutional legislators in fact predict the possibility of prohibition of war based on collective security system. The system, together with the operations of the UN security council, is the foundation for a whole security system created. If working well, this system shall operate as an international security force which reduces substantially the unilateral use of force by countries. This meaning is clearly shown in the UN Charter and explains why collective principles are mentioned in the Article. It is because of this collective system, the exceptions for self-defense cases as mentioned in Article 51, is only in case of delay of action by the UNSC, and to some extent, a temporary measure until the UNSC take action. However the Cold war has catalysed the UNSC and with that the collective security system. The right to self-defense as an exception, presumably not popularly used by countries, in fact has been used subtly by countries to explain for their frequent use of forces. This concern may bring the world once again to face the threat of war. The World war II left dire consequences which struck every corner of the human conscience which led to the approval of the UN charter to eliminate war forever in future. However, the current situation of wars and bilateral, regional conflicts, racial conflicts amongst and within countries is enough to ring an alarm bell to the humanity. Besides, power balance amongst nations is not much different to build a basis for a newly international security mechanism. 

Therefore, it might be hard to reach a common international law within the UN charter. Amending the Charter may not be most possible given the procedures defined Article 108.
 The approval of a new international legal document outside the UN framework may be possible though in theory, but it may hard to call for the most powerful countries to participate, the key protagonists in the UN forum. In additions, it may be possible to reach other international customs to refrain or eliminate wars. This may also be unsuitable in terms of time frame, complicated to define contents of such customs as well as the formation of such customs. Therefore, though there might be hindrances,
 the following may be most possible within the UN framework. First of all, a political statement by the UN National assembly or through a summit meeting by world leaders to achieve a common say by the international community against the currently undisciplined use of force and violence, and the best scenarios, to achieve a strong political commitment by countries to eliminate all war issues in national constitutions. Second, it is important to the UN National assembly to approve a statement to protest any form of preventive self defense to explain for the acts of force. Third, as mentioned in the later part, countries may commit to enhance the role of congresses in decisions related to the use of forces, and hence reduce the possibility of legislative agencies to issue undisciplined use of forces or incompatible with their authorities. Fourth, under the current context of international laws, the judgment of certain countries for violations of international law, the so-called “jus ad bellum”, often face difficulties. However, the judgment of violations of international law in armed conflicts and international humanitarian law is now given the attention by scholars as an effective measures to reduce the level of consequences and sufferings on civilians. As a result, there are arguments that despite difficulties in dealing with the question of “jus ad bellum”, it should be ignorant over the supervision of “jus in bello” – laws on conflicts
, specifically to what extent the use of force should be, and with what kind of weapons? On what purposes and what is the duration of forces....? 

The effort to incorporate such details in international laws or legal documents should be done in line with the incorporation of such details in national laws. The fourth issue alone, because of Geneva convention and related protocols on armed conflicts as well as international customs in this area, such efforts should be focused on the establishment of national mechanism to supervise the enforcement of those international commitments. 

Efforts by countries

The incorporation of elimination of war in national constitutions is deemed less possible as mentioned above. In addition, amendments procedures to national constitutions remain complicated. The elimination of war, once integrated into national law or constitutions, is most possible to start with the UN charter. The UN Charter shows most common and generalised guidelines to protest against invasion war and at the same time to confirm the right to self-defense. Currently, nationals efforts are mainly focused on the reduction of national use of force and violence though the promotion of parliamentary capacity in decisions related to wars.
 Parliamentary authority on wars is inherently embedded in most national constitutions, but in reality such authority is blurred due to the fact that arm forces deployments are conducted by the executive especially though presidential decisions under presidential regions.
 This happens as a result that most national constitutions confirm, in principle, presidents as chief commander of the army. However, constitutions mainly refer to wars rather than forms of forces as defined in international laws mentioned above. This has created a loophole to allow countries in their explanations of the engagement of forces without taking into account parliamentary position, by means of self-defense, collective defense, and the enforcement of protective obligation …the use of force or initiation of war, under any forms, needs parliamentary approval or some congressional committee, which is authorised or elected by the general public, shall bear  certain meaning in the reduction of cases of force using. National efforts in this line is more feasible than the incorporation of war elimination in national constitutions. In principle, to do this, it may not need changes to be made to constitutions but a better, stricter interpretation of constitutional concepts, or the approval of changes constitution in a manner which strengthens to constitutional rules. This proposal may be more suitable and practical than the complete elimination of war, which, even enforceable in reality, is only nominal. In details, congressional power is emphasised  not only in (i) legislation such as approval or consultation on the use of force, but in (ii) budgetary approval – a fundamental issue of any acts of force using as well as its (iii) supervision and (iv) credibility veto to any members of significant position in the cabinet.
 Once the authority of making or declaring war decisions relevant to the principle of “jus ad bellium”, the enforcement of budgetary, supervisional authority  shall help enhance the “jus in bello” principle.

Provisions under national laws and their practice cannot prevail over international laws. However, it is not to deny that national laws can be used as foundation for more progressive international customs and regulations in this aspect. Therefore the incorporation of either political or legal obligations such as war protest, denial of the right to self-defense or commitment to the practice of international humanitarian laws all serves a right course toward the elimination of wars in reality. 

Scale of practice
This course can be implemented at national level with the support of the civil society organisations and the progressive public opinion. Nevertheless if this is to become a movement within the framework of international organisations, the effects and feasibility might even much higher. The European Union is a most potential regional organisation to achieve this course. It includes countries suffering the most from wars which are embedded in their national spirits. The advocacy to reduce and hence a removal of wars from European constitutions may receive popular support from the general public. In addition, the most countries with neutrality policies are located in Europe, and that it is easier to enhance the course. The European countries are equal in terms of development with strong potentials in all aspects as compared with other regional organisations, that to maintain neutrality, the countries themselves should be strong including their military potential. With regard to ASEAN, it may be possible that ASEAN shall develop its privileges in the future.

� Important articles of the Agreement related to war are Articles10, 11, 12 and 15. 


Article 10 provides, all members “commit to respect national sovereignty of territories and political independence against foreign invasion. In case of invasion,  or threat of invasion the League of nations shall shall encourage measures to ensure such principle”. 


Articel 12 provides “in case of dispute amongst member countries, such disputes shall be resolved by an arbitrator, trial or by the League of Nations, in any case no war shall be waged three months prior to an arbitrator’s verdict, a court’s decision and a Committee’s decision”


� Article 39 provides: “The UNSC identifies any threat to world peace, destruction of peace or invasion and shall propose measures to be applied in accordance with Article 41 and 42 to maintain or restore international security and peace.”


� Article 42 provides: “of the UNSC sees measures in accordance with Article 41 unsuitable amd invalid, it may authorise actions of the marine, navy and air forces it deems necessary to restore or maintain international peace and security. Such actions may include march of forces, surroundings of other national forces conducted by marine, navy and air forces of other countries.”


� It is usually referred to as “mandate” in UNSC resolutions


� Karent A. Mingst and Margaret P. Karns, The United Nations in the Post-Cold War Era, 1995, p.70


� Pham Lan Dung, Legal and Institutional Aspect of the UN Security Council, 2007, p.141


� This part is based on the term  “armed attack” in the English term of the Charter, though the French version is   “une agression armée”


� Case concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States of America), Merits, International Court of Justice (ICJ), 1986,  paragraph 95- 96


� Chapter XIII of Swedish Constitution of 1974 with titles “war and the risk of war” consisted of 13 articles providing regulations on the resolve of cases and case of warsd. Chapter IV of Vietnamese constitution entitled “Protection of the Vietnamese socialist nation” consisted of 5 articles related to national security. 


� See Annex I “War regulations in some national constitutions”


� See Annex I


� See Annex I


� See Annex II “Regulation of US Constitution on war and pratice”


� Article 24 (English version)


Article 24 [Entry into a collective security system]t


(1) The Federation may by a law transfer sovereign powers to international organizations.


(1a) Insofar as the Länder are competent to exercise state powers and to perform state functions, they may, with the consent of the Federal Government, transfer sovereign powers to transfrontier institutions in neighboring regions.


(2) With a view to maintaining peace, the Federation may enter into a system of mutual collective security; in doing so it shall consent to such limitations upon its sovereign powers as will bring about and secure a lasting peace in Europe and among the nations of the world.


(3) For the settlement of disputes between states, the Federation shall accede to agreements providing for general, comprehensive, and compulsory international arbitration.


� Article 26 [Ban on preparations for war of aggression] 


(1) Acts tending to and undertaken with intent to disturb the peaceful relations between nations, especially to prepare for a war of aggression, shall be unconstitutional. They shall be made a criminal offense.


(2) Weapons designed for warfare may be manufactured, transported, or marketed only with the permission of the Federal Government. Details shall be regulated by a federal law.


� Mark A. Chinen, “Article 9 of the Constitution of Japan and the Use of Procedural and Substantive Heuristics for Consensus”, Michigan Journal of International Law, Vol. 27:55


� Mark A. Chinen, “Article 9 of the Constitution of Japan and the Use of Procedural and Substantive Heuristics for Consensus”, Michigan Journal of International Law, Vol. 27:55


� This part is prepared based on Marianne von Grunigen, “Neutrality and Peace-keeping”, in: A. Cassese (ed.) United Nations Peace-keeping – Legal Essays, 1978, p.127-130


� Amendments to the consitutions are valid to all UN member countries after they have been approved by 2/3 of member countries’ votes including permanent SC members, approved in accordance with their national constitutions. 


� For example, the rise of terrorism recently (they are mainly non-state entities) or signs of armed races, especially the nuclear one.


� There are many deputes relatad to this issue including that of “jus in bello” to take into consideration of whether a party uses illegal weapons, that is “jus ad bellum”.


� See Sandra Dieterich, Hartwig Hummel, Sefan Marschall Strengthening Parliamentary “War Powers” in Europe: Lessons from 25 National Parliaments. Geneva Center for the Democratic Control of Armed Forces.


As in Annex III “European parlimentary typologies assessed in accordance with war provisions”  


� See Annex II “Regulation of US Constitution on war and pratice”.


� See Sandra Dieterich, Hartwig Hummel, Sefan Marschall Strengthening Parliamentary “War Powers” in Europe: Lessons from 25 National Parliaments. Geneva Center for the Democratic Control of Armed Forces. 
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