Presentation of Joanna Callewaert in the Commission Independence of Judiciary: Progress Lawyers Network

In the month of December 2008 I was invited by a lawyer of the NGO Defence for Children International www.dci-pal.org to assist a court hearing of the military court in Israel.

In this court children from the age of 12 until the age of 18 are judged as adults. They have to appear in front of that (illegal) military court for having acted against the Israeli  occupation.

That experience was one of the most difficult ones in my live. Children are considered and treated as terrorists.

Since there is no Palestinian delegation assisting to the congress I found it necessary to testify about what I saw and heard in the military court.

The NGO DCI is providing legal aid to those children. I presented the report of their work during the past year.

Thanks to the DCI for inviting me.

Joanna CALLEWAERT 

Progress Lawyers Network.

DCI-Palestine: Providing legal support to Palestinian children in conflict with Israeli Military Law

1. Introduction

During 2008 some 600-700 Palestinian children (under 18 years of age) were arrested by Israeli soldiers in the West Bank
. Of these, around 14 children were held on administrative detention orders, subjected to imprisonment without charge or trial
.

Palestinian child prisoners routinely face violations of their human rights during arrest, interrogation and imprisonment. They are exposed to physical and psychological abuse, amounting to cruel, inhuman and degrading treatment, and sometimes torture. They are denied prompt access to a lawyer and are rarely allowed contact with their families and the outside world. Some are held without charge or trial. They face substandard, often inhumane, conditions of detention, both in the facilities where they are initially held and interrogated and in those where they await trial and serve their sentence. Moreover, they are frequently denied access to proper medical care and denied access to proper education services. In many cases, the arrest, interrogation and imprisonment experience has psychological effects that extend far beyond the period of detention. Using the definition of torture outlined in Article 1 of the Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment
, DCI-Palestine estimates that more than 95% of the Palestinian children who are arrested and interrogated are tortured.

According to the Convention on the Rights of the Child (Art. 37d and 40), guarantees the right to free legal assistance to children in conflict with the law. However, this right is not respected for Palestinian children detained within the Israeli Military System.

DCI-Palestine has been providing legal support to Palestinian children detained in Israeli prisons for 17 years
. Though the conditions of work are never easy and many obstacles stand in the way of justice, DCI-Palestine plays an important role in giving children a voice in a region where the fundamental right to legal support is often blatantly ignored.

2. Context: Palestinian children in conflict with the law under Israeli Military Law 

Israel imposed military law on the West Bank and Gaza Strip following its occupation of the territories in 1967. From 1967 to the present, Israeli military commanders have been issuing military orders that govern the lives of Palestinians in the West Bank. There are now more than 1500 military orders enforcing the military system that are applied in the two Israeli Military Courts currently operating in the West Bank. Cases before the Military Courts are heard by a single judge where the maximum sentence is less than 10 years. In more serious cases, proceedings are heard before a panel of three judges. Since 1989 it has been possible to appeal a decision of the Military Courts to the Military Court of Appeals, which consists of a single judge for less serious cases, and a panel of three judges in any cases where the punishment exceeds five years (more than 3 years for impressment sentences). A judge of the Military Court of Appeals must hold the rank of Lieutenant Colonel.

Children in the Military Courts

International standards on the administration of juvenile justice are far from being respected in Israel’s military system. 

Israeli Military Law defines a “child” as an individual under 16 years of age (not 18 years of age as indicated in the Convention on the Rights of the Child)
. According to Military Order 132, children under 12 years of age cannot be arrested or prosecuted
.

There is no special procedure, however, for children aged 12 to 16 years; they are arrested and interrogated just like adults, and are prosecuted in adult jurisdictions
.

With regard to sentencing, Military Order 132 provides for the range of sentences that can be imposed according to the age of the accused at the moment of the sentence
.

-
Age 12-13: Up to 6 months imprisonment.

-
Age 14-15: Between 6 and 12 months imprisonment for offences with a maximum penalty of 5 years or less. In circumstances where the maximum penalty for the offence is greater than 5 years, the child can potentially receive a life sentence.

-
Age 16:
Same sentences as for adults.

3. DCI-Palestine legal support unit

DCI-Palestine has two full-time lawyers who regularly appear on behalf of Palestinian children in the Israeli Military Courts and conduct regular prison visits, during which they take detailed statements from the children. 

Throughout 2008 DCI-Palestine acted on behalf of 265 Palestinian children that appeared before the Israeli Military Courts. This group accounts for approximately 30% to 40% of all Palestinian children charged with an offence by the Israeli forces. 148 were new cases taken on in 2008. 26 of the new cases were sent to the Military Court of Appeals, with 16 cases appealed by the prosecutor and 10 cases appealed by the defence lawyers. 

206 children had their cases closed by the Military Court during 2008:  24 were released on bail or had their charges dismissed for lack of evidence, 4 were proven innocent
. 172 children were sentenced, 59 had their cases postponed and carried to 2009, and 49 were designated as refugees.  10 children were placed under administrative detention
.

Thus, in the majority of cases before the Israeli Military Courts, the child was kept in detention. This detention is typically extended by the Military Court until the end of proceedings.

How do DCI-Palestine lawyers work?

DCI-Palestine’s lawyers receive information about the cases directly from the children’s families, or from other human rights organizations in Palestine.

Once the information has come in, the lawyers try to conduct a visit as soon as possible. Nine times out of ten, however, the lawyers are only able to see the child for the first time when he or she appears in court, as the procedure to get permission to visit children in detention or interrogation centres usually takes 3 to 5 days. Unfortunately, this means that children usually don’t have any legal support during the interrogation phase and are obligated to sign a confession in Hebrew, a language that they don’t understand.

All of the trial proceedings are in Hebrew, so DCI’s lawyers need proficiency in this language. They also have an Israeli law degree. 

More than 80% of prisoners are held in Israeli prisons within Israel (in violation of the Geneva Convention), preventing Palestinian lawyers from visiting them. Since lawyers usually see their clients for the first time in the Military Court, they have to ask for an extension of the detention of the child in order to study the file. All files, evidence, and other court documents are written in Hebrew.  

Lawyers ask that the child be released from detention (i.e. on bail) or sentenced to an alternate punishment. These requests, however, are denied in more than 95% of cases. Many of the Israeli military orders stipulate minimum sentences for certain crimes; Military Order 378, for example, mandates at least 5 years punishment for acts against the occupation. Challenging military orders typically leads to a harsh punishment for the child, so lawyers often seek to make an agreement with the military prosecutor that lessens the charges and sets a reasonable punishment.  Over 95% of cases are settled by an agreement between the defence lawyer and the military prosecutor.  This is the best way to ensure a quick end to the trial and determination of the child’s future.  Thus lawyers are often forced to go against their law backgrounds and principles, keeping the best interests of the children in mind rather than seeking to challenge the unfair practices of the Military Courts.

Even if children are provided the support of a lawyer, trial conditions are not in accordance international standards. 

Case study:

The following case study illustrates how DCI-Palestine lawyers act on behalf of Palestinian children. Obaidah A. was released in December 2008 from administrative detention:

Name: Obaidah A.

Place of Residence: Nablus District

Age: 17 years

Date of Arrest: 23 May 2007

At 4:00 in the morning on 23 May 2007, Israeli soldiers surrounded Obaidah’s home and told the family to come outside. The soldiers then threw sound bombs into the house, after which they conducted a search. A computer was confiscated and Obaidah was arrested in front of his family. He was handcuffed and blindfolded and placed in an Israeli military jeep for transfer to Huwarra Interrogation and Detention Centre. During the transfer Obaidah was beaten and kicked by the soldiers in the jeep. Obaidah spent 13 days in Huwarra without being questioned. He was then transferred to Petah Tikva Interrogation and Detention Centre (near Tel Aviv) where he spent 9 days in solitary confinement. During this period he was interrogated for 3 hours each day while handcuffed and shackled. During his 2 months there, he was not permitted to see any family members or a lawyer.

On 26 July 2007, Obaidah was brought before the Israeli Military Court at Salem. He was charged with assisting a person suspected of being a member of Islamic Jihad. It was alleged that this person asked Obaidah to contact a member of Islamic Jihad in Syria and request this person to transfer money. Whether or not Obaidah made the telephone call was not relevant to the offence. The offence was that a conversation regarding assistance had taken place. The evidence contained in the file compiled by the chief interrogator was based on an apparent confession made by Obaidah under interrogation, the confession of another child, and the statements of the interrogator and an Israeli police officer in charge of the investigation.

The case again came before the Military Court at Salem on 29 July 2007. The prosecutor

asked the judge not to release Obaidah on bail pending the determination of the case. DCI-Palestine lawyer Adnan Al-Rabi requested that bail be granted on the basis that there was insufficient evidence to detain Obaidah. The Military Court agreed with DCI-Palestine’s lawyer and ordered that Obaidah be released on bail of 1,000 NIS (US$250). 

The prosecutor then applied to the Military Court for an order suspending the granting of bail for 72 hours. The Military Court rejected this application. While Obaidah’s parents were arranging for the money to be deposited, the prosecutor lodged an appeal to the Military Court of Appeal asking for bail to be revoked. It was 5.00 pm; the Court of Appeal determined the matter in the absence of Obaidah’s lawyer (who was in another Court at the time) and granted the suspension of the bail order, revoked Obaidah’s bail, and re-listed the case for the next day, 30 July 2007. On 30 July 2007, the Military Court of Appeal found that there was insufficient evidence against Obaidah and he was granted bail again on the same conditions.

Immediately afterwards, the prosecutor obtained an administrative detention order from the Military Commander of the West Bank. Military Order 1229 gives the Military

Commander the power to arrest a person and place them under administrative detention for “security reasons” which he is not obliged to disclose. Obaidah was placed under administrative detention for 6 months, beginning on 30 July 2007. Obaidah’s first administrative detention order was set to expire on 29 January 2008. According to Military Order 1229, an administrative detention order made by a Military Commander must be reviewed before a Military Court within a week of the making of the order. The Military Court has the power to confirm, amend or cancel the administrative detention order. On 2 August 2007, Obaidah was brought back before the court, this time under administrative detention, for a review of the administrative detention order. The order was confirmed by the court. The two months he had already spent in prison were not taken into account in making the order. It is not known what evidence was presented to the Court on this occasion. The prosecutor may have obtained additional evidence not available to the lower Court when Obaidah was initially charged, or the prosecutor may have relied on the evidence already in the prosecutors file and revealed to the defence.

Obaidah’s family approached the lawyers for DCI-Palestine and requested that they attempt to negotiate with the prosecution for a fixed sentence rather than the uncertainty of administrative detention. Accordingly, on 30 October 2007 the case came back before the Military Court at Salem on the family’s application. The prosecutor told Obaidah’s lawyer that he would cancel the administrative detention order if Obaidah agreed to confess to the list of charges and accept a 7 month prison sentence and a fine of NIS 2,500. Obaidah accepted the prosecution offer, which included time already served, and was due for release on 1 December 2007.

In 1 December 2007 DCI-Palestine lawyers received a telephone call from Obaidah’s family saying that he had not been released. On 2 December 2007, DCI-Palestine lawyers searched the records of the Administrative Detention Court and discovered that Obaidah had just been issued with a second administrative detention order for 6 months. DCI-Palestine lawyers contacted the prosecution to complain about the breach of the plea agreement. The prosecutor responded that the second administrative detention order was for “activities within the prison”.

On 6 December 2007, Obaidah was brought back before the court for a review of the second administrative detention order. DCI-Palestine lawyers reminded the court of the previous plea agreement. The Military Court confirmed the order but reduced the period of detention from 6 to 4 months.

Sources:

DCI-Palestine, 2007 Palestinian Child Detainees Report

Further discussion with DCI-Palestine legal unit 

Contact and information:

Defence for Children International – Palestine Section

Address: 

DCI/PS

Research and International Advocacy Unit

P.O.Box: 55201

Jerusalem

Tel: 
+970 2 242 7530

Fax: 
+970 2 242 7018

Email: RIA@dci-pal.org

Web: www.dci-pal.org 

Annex:

1. Figures: 

The figures in the tables below represent 206 cases closed by the military court during 2008:

Table 1 – Age groups

Table 1: Breakdown of DCI-Palestine Cases by Age Group - 2008

	Age Group
	Number
	Percentage

	12 and 13 years
	3
	1.4%

	14 and 15 years
	45
	21.9%

	16 and 17 years
	158
	77.7%

	Total
	206
	100%


Table 2 - Sentences

Out of the 206 cases closed by the military court in 2008, 172 were closed by sentencing (in the other cases, 24 child offenders were released on bail and 10 were given administrative detention).

Table 2: Breakdown of DCI-Palestine Cases by Sentence – 2008

	Sentence
	Number
	Percentage

	Under 6 months
	71
	41.3%

	6-12 months
	52
	30.2%

	1-3 years
	24
	14%

	Over 3 years
	25
	14.5%

	Total
	172
	


Table 3 - Charges

Table 3: Breakdown of DCI/PS Cases by Charge

	Charge
	Number
	Percentage

	Stone throwing
	46
	26.8%

	Possession of/throwing a Molotov cocktail
	25
	14.5%

	Membership in a banned organization
	14
	8.1%

	Attempting to kill or conspiracy to kill an Israeli
	42
	24.4%

	Possession of explosives
	17
	9.9%

	Weapons possession
	11
	6.4%

	Assisting a wanted person
	12
	7%

	Others
	5
	2.9%

	Total
	172
	100%


�	 Palestinian Child Detainees Report 2007, p. 5.


�	 Administrative detention is a procedure by which a person is detained without charge or trial. This form of detention is an instrument of the executive (or military) branch as opposed to the judicial branch of government. Military Order 1226 (1988) empowers commanders of the Israeli army to detain Palestinian West Bank residents, including children, for up to six months if they have “reasonable grounds to presume that the security of the area or public security require the detention”. No definition of “public security” is given and the initial six-month period can be extended by additional six-month periods indefinitely.


	Administrative detention orders are issued either at the time of arrest or at some later date and are often based on secret evidence collected by the Israeli Security Agency (ISA). Neither the detainee nor the detainee’s lawyer is given access to the secret evidence. The detainee is brought before a Military Court within eight days of his or her arrest for the court to decide on the legality of the detention; however, information concerning the reasons for the detention remains classified. Thus, the detainee and his lawyer have no effective means of challenging the legality of the detention in the initial hearing, either on appeal or at the periodic six month reviews. 


	In practice, Palestinians under administrative detention orders can be detained for months, if not years, without ever being informed of the reasons for or length of their detention; detainees are routinely informed of the extension of their detention on the day that the former order expires. In reality, Palestinians have no effective means of challenging administrative detention orders, a clear violation of international human rights standards.


�	 This article reads as follows: “For the purposes of this Convention, the term "torture" means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.”


�	 Legal representation during trial in the military system is compulsory for Israeli children, but not for Palestinian children. Palestinian children are therefore once more discriminated against in accessing their fundamental rights. 


�	 This is not the case for Israeli children. Israeli children in conflict with the law are considered children until 18 years of age.


�	 The Israeli Military Courts do not have the power to imprison a Palestinian child under the age of 12, although children under this age can be arrested. The usual practice is that children under the age of 12 who are arrested are detained by military personnel for a number of hours and then released to their parents subject to the payment of a fine.


�	 One of the Military Courts has recently been defined as a “juvenile court”, but, according to DCI-Palestine, there have been no changes at all regarding procedures or sentencing.


�	 Sentencing according to the age at the time of the sentence is another break of international standards, which clearly indicate that the sentence should be given taking into account the age of the child at the time he or she committed the crime.





�	 In the annex you will find more detailed figures regarding the 206 cases closed by the military courts.








�I am sorry, but we really don’t understand what this means. Could you please explain a little or reformulate?





