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Synopsis:

BASHING BASHIR, LAW IN THE TIME OF CHOLERA
(Commission 3)

Following is a précis of the paper I intend to present to the 17th Annual Congress of the International Association of International Lawyers.  I would like to present the paper to Commission 6, Accountability for International Crimes.
Preface to the Paper


This essay is intended to provide a pragmatic study of how lawyers may employ their craft to promote human rights in an era of utter lawlessness.


I beg the reader’s indulgence as I abandon my invariant practice of 40 years and write in the first person, at least in this prologue.  Using the first person singular in legal writing, whether in a pleading, a brief, or a treatise, distracts from the legal and factual matters by focusing on the subjectivity of the writer, and therefore is to be avoided.


That I write this in the first person, however, is not my fault.  The preferred style—logical organization of facts, inference of legal implications, exposition in historical context, and deduction of legal consequences, all neatly packaged—simply is impossible in this case, because, faster than I can tie the string around the package, the government of the United States or Israel, or some current or recent bureaucrat, utters a fresh confession of their utter contempt for the very concept of law, so that if I include all the available objective evidence, I never will finish this paper.  My collection of quotations by the criminals, legal citations, and anecdotes, is growing much faster than I can write.


My original conception was to juxtapose the prosecution by international tribunals of accused persons from the developing countries, like Omar Al-Bashir, the president of the Sudan, who may or may not be guilty of crimes, with the impunity of obvious and admitted criminals like Clinton, Bush, Blair, Netanyahu, Obama, Brown, and their retainers, whose crimes against humanity are of such monstrous scope that all the world can see them.  Of course, many independent tribunals have convicted Israeli, American, and European officials of genocide, aggressive war, and other high crimes committed so openly and flagrantly that all the world is witness to them.  The point, however, is precisely that legal pronouncements are meaningless, as law, in the absence of a sheriff with the power to enforce the law.


My critique is aimed at the attempted litigation in international forums and in the national courts of the United States and Israel of racist crimes against humanity, with the illusion that the result may be an enforceable judgment as in a local criminal prosecution for, say, jaywalking.  The lamb is a fool to expect justice from a court of wolves.  Even if the courts declare the slaughter of lambs and building a wall to steal their pastures illegal, as the International Court of Justice on 9 July 2004 ruled against the Zionist wall in Palestine,
 the wolves obviously ignore the “law” completely.  When the sheriff entrusted with enforcing the law—the Security Council of the United Nations, for example—is itself a part of the organized criminal syndicate, then the law, as law, is meaningless.


It is not my purpose, however, to encourage lawyers to abandon the profession in favor of dish washing or alcoholism, but, rather to propose a possible course by which the practice of law may have some immediate effect, and eventually may restore the force of law, as law, itself.  By law, I mean those rules human beings agree for their mutual benefit to be governed by; I do not regard the rules which the wolf imposes on the lamb as “law.”  It is mutuality that makes regulation just, and it is justice that makes our organization of our affairs “law.”  Litigation can demonstrate how far the rules are from justice, and, if coupled with a vigorous public education campaign, may well promote the political change that can make law possible.  At least, it seems to me we must calculate and act as if there were hope.  Thus I will attempt to put human rights litigation into the discouraging context of recent history, and then hope to make some encouraging suggestions to assist attorneys who defend human rights in turning, like ju-jitsu artists, the opponent’s own superior force against him.
The Great Lie:  A Little Justice Is Better Than No Justice
French television channel France 24 hosted a “debate” between Plenipotentiary Minister of Sudan in France Khalid Shukri and others, including Richard Dicker, Director of Human Rights Watch International Justice Project Richard Dicker on 4 March 2009, over the International Criminal Court indictment of Omar Al-Bashir, President of Sudan, for war crimes.  Shukri pointed out that only days previously the entire government of Israel had committed war crimes openly by slaughtering the people of Gaza, and the United States government for almost 20 years had engaged in mass murder of Iraqis and Afghanis, and exactly the same kind of war of aggression for which the Nazi high command was hanged at Nuremberg—and the ICC investigated, indicted, and intended to indict none of them.  Dicker replied that it was better to have “some justice” even if it could not be applied equally to the crimes of the powerful.  The debate was in English, and Shukri lacked the language skills to respond, but if he had been fluent in English he might have replied that if prosecution was not equally applied then it was not “some justice”; it was no justice at all, but merely an instrument of psychological warfare in the continuing subjugation of the poor by the rich and the weak by the strong.  What Dicker proposed was nothing but the perversion of the concept of law to rationalize in the minds of the American and European television-soaked masses the bloody repression of any resistance to imperialism.  Indeed, the powerful do not need law to protect them from the weak; it is the purpose of law to protect the weak from the strong.
 I will argue that the victims of imperialism should study carefully the way imperialists characterize their crimes, and be better prepared than Shukri was to see through and refute the self-serving rhetoric.
Alexander and the Pirate


In my paper I will give many other examples of the perversion of international law for the purposes of imperialist propaganda, and the impunity with which international organs like the ICC allow Europeans and Americans to commit genocide.  To date, no American politician or military officer has been indicted, much less tried, by any tribunal, national or international, for the murder of 3 million Vietnamese; no Israeli has been indicted, much less tried, for the ethnic cleansing of Palestine between 1947 and the present.  I will examine the propaganda by which imperialists convince themselves and third parties that their atrocities should be excused and that their victims have only themselves to blame for their suffering. 

I will compare the legalistic rhetoric by which the rich justify their cannibalism of the poor to the argument of Alexander the Great, as reported by St. Augustine:

For it was an elegant and true reply that was made to Alexander the Great by a certain pirate whom he had captured.  When the king asked him what he was thinking of, that he should molest the sea, he said with defiant independence:  “The same as you when you molest the world!  Since I do this with a little ship I am called a pirate.  You do it with a great fleet and are called an emperor.”
Law Versus Order


Finally, I will attempt to integrate the critical and practical approach to law—we are lawyers, after all—with a political praxis that I hope may advance the cause of human rights and, eventually, if our efforts can replace imperialism with democracy, make government by law possible on earth.

I will make reference to the dialectical analysis by Von Clausewitz, who observed that war is a continuation of politics by other means, a “Zweikampf.”  But the reverse is also true.  Analogously, I will argue for a dialectical analysis:  that by promoting democracy—avowedly political action—lawyers may impel legislation toward justice, and so make law possible; and by unmasking the contradictions and lies of “law” as applied by the ruling elites and international imperialist institutions, may impel the organization of human interrelationships toward democracy.

I will argue that government by law, internationally or domestically, will be possible only after lawyers, themselves, achieve the intellectual clarity to distinguish arrangements by which we human beings order our affairs for mutual benefit—which is what I define as “law”—from the fiat by which a ruling elite imposes its will on a subjugated people.  I will argue that what is called “law” in the capitalist world is merely the velvet glove of illusion, concealing the iron-mailed fist of brute, cannibalistic force.  If my argument appears childishly obvious, I must defend myself only by referring to the thousands of our well-intended colleagues who seem to believe that merely by litigation, regardless of the forum, they will advance the cause of human rights:  I have in mind specifically those who think they are defending the rights of Palestinian victims of ethnic cleansing by litigating murder, land confiscation, torture, and other abuses in Israeli courts, but not, at the same time, using that litigation—or, more specifically, the futility of that litigation—to publicize the racism of those courts and the genocidal government by which Israeli courts are constituted in the first place.  I will argue for unremitting autocriticism by every lawyer as he practices our trade.

I will admit, however, in the end, that I have borrowed all my data and insights from legal scholars who are much more intelligent than I, including Francis Boyle, John Walsh, and Ingo Müller, and that only the effort to alloy them is mine.
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