Presentation of Executive Deputy Minister Hoang The Lien, Head of Commission 6: obligation of explanation and international crimes

I. Introduction

The violators shall be responsible for their crimes that is an unavoidable consequence in both legal and moral terms. This issue seems indisputable, but in reality the political and legal life of the humanity is not totally simple. Through the history, the international community has witnessed injustices and the violators go unpunished. The humanity conscience and especially our conscience – the fighters of peace and justice – have asked a question: why? What are the roots of injustice? Is there a mechanism affordable and effective for the establishment and maintenance of justice in the social-political life of the international community? And what the international community including us – members of the International Association of Democratic lawyers attend the 17th Congress – can do to promote the process of democracy, justice and social progress under the current globalizing trends? These are questions we shall indirectly or directly mention in our programmed at the Commission 6. In this presentation, I would like to mention a rather daily issue related to a new mechanism, that is the functions of the International Criminal Court (ICC).


II. The role of the International Criminal Court

2.1. The foundation of ICC reflects the desire of the international community for a real mechanism which is transparent and independent in the trial of international criminals

The establishment of ICC is an objective need, reflecting a new development of the international community in the joint effort to achieve peace and justice at a global scale. Criminals under the jurisdiction of the Rome Statue is tried for serious crimes which only happened under particular circumstances relating to the political fate of a country: genocide, war against humanity and war crime. Such crimes shall mainly be happened when a series of rights under the international law has been broken by countries such as the right to self-determination and prohibition of violence in international relations, … 
A smart, independent and effective court as a great tool (which was said by the UN Secretary General, Kofi Anan) shall help the weak to fight against the strong is such a hope for future generations, and a widened way towards the development of a rule of law order and respect for human right all over the world. As such with ICC, countries hope for a new model in the trial of criminals who commit serious violations of the international humanitarian law and through that helps protect security and peace. However, each of us is aware that until that end, it is a long way of hard struggle and not excluding the possibility of compromise and bargain under multilateral and bilateral relations. 

In general, ICC’s birth is an inevitable result of a long-standing struggle by the international community in the search for a new model of trial and punishing violators of serious international crimes, most effectively and putting an end to the ignorance of criminals. Despite criticisms by some powerful countries, the Rome Statue has been given strong support by the majority of countries in putting ICC into operations. A convention which has been in effect for over four years and more than 108 countries have ratified, shows the good fact. Initial outcomes have shown that ICC achieves important successes which have been recognised by the international community. However, it must be said that to achieve its lofty mission, ICC needs strong support from member countries and the whole international communities.
2.2. The amendment principle in the work of ICC to national sovereignty and not ignorance of criminals

The amendment principle is a highlight of ICC in comparison with other international criminal courts which were ever in existence. The principle shows ICC’s position in the criminal system of each country. The amendment is reflected in Preamble, Article 1, Article 17, Article 18, Article 20 of the Rome statue, is a cross-cutting factor, a basis of ICC in its relation with national criminal judicial systems.

The principle is reflected in the following points:


First of all, ICC shall not try under investigation or under prosecution cases by a national court, and shall not consider a case which has been decided or suspended by a national court, except that country does not wish or is not capable of investigation or prosecution; trial with a purpose of hiding the criminals; or with an unfair and not independent court
. This means often ICC shall follow the decisions of the national court. The complimentary of ICC is shown in the principle ne bis in idem (not try twice for the same crime) stipulated in Article 20 of the Rome statue. 


 Second, when a basis for investigation is available, Chief justice shall inform all member and non-member countries which might have legal authority to the case. One of those countries may inform chief justice of the past or on-going investigation, and by the country’s suggestion, the chief justice shall return the case under investigation
.

Third, ICC may request the transfer of the suspect
. This is not in the form of extradition. When receiving the arrest warrants or summon request, the country where the suspect is residing shall have to transfer him/her to ICC
 (the Regulation does not mention the word “extradite”). This means member countries shall not undertake extradition procedures like regular transfer of criminals between countries, but to follow procedures of transfer under national judicial system. Therefore, normal constraints and reasons for not extradition (such as not to extradite citizen of the country required of extradition, and not extradite political suspects …) are not applicable in this case.


Fourth, there is no priority order under the requirement for cooperation by ICC (transfer of suspects and investigation cooperation…) as compared to obligation required of a country or in a case where the performance of requirement is prevented by a procedural reason in the country being requested (such as the person required to transfer is undertaking a prison term…). ICC almost does not intervene in the cooperation procedures in the country being requested
.

In legal terms, the amendment principle is a dualist system suitable to both international and national law – international law shall only be valid after it has been incorporated in the national law- and the monist system which sees international law a component of national law. This principle allows ICC to operate as a complimentary organisation to the national legal system, even under certain circumstances, a component of the national legal system without hiearchical orders. What should be noted is that the amendment principle works not only with legal framework of member countries but all countries with a judiciary.


Therefore, with ICC’s amendment principle, the violator cannot have a chance to escape the punishment of law. If for some reasons, the violators are not punished by the national law, ICC shall step in and the violators shall face a decision by the International criminal court.

However, the principle allows Chief justice and ICC to ‘supervise’ in some way the trial of national court against cases which both ICC and the national court are concerned. “The Regulation” which ICC may issue is that the national statement lacks responsibilities or is not capable of investigation or trial and ICC shall decide to investigate, prosecute and try the case even as the case is being investigated or tried by the member country. According to Article 18, clause 2, Chief justice has the right to propose to the Council of Judges to continue the investigation and not return the case to that country. Even in a returning case as requested by the concerned country, the Chief justice is authorized to supervise and request information relating to the investigation and trial process,
 including the request for the right to investigation after 6 months if there are bases which show a country lacks responsibility or incapable of investigation
. The concerned country and chief justice have the right to appeal against decision made by the Council of judges on the return or not return the national investigation. Especially, such activities are not limited to member but also non-member countries
. This means in case it is found that a non-member country is irresponsible or incapable of investigation, ICC has the right to declare and take over the case for investigation, trial as long as the case satisfies the jurisdiction of ICC. It can be said that this is a main concern for many countries in considering joining Rome statue.

Therefore, to avoid ICC declaring a county of irresponsibility, meaning ICC shall take its jurisdiction rights (amendment), member countries shall have to develop investigation and trial capacity of criminals under their jurisdiction and to conduct fair trial against such crimes. 


2.3. Vietnam’s efforts in the fight against international criminals

On its part, Vietnam has sent a delegation to the Meeting on establishment of ICC in Rome in 1998. In its official presentations, Vietnam has  “always supported the establishment of an independent and fair court complimentary to national legal systems and in line with basic principles of international law”. Vietnam is also considering joining the Rome Statue. There are new and active development in the practice of legislation in Vietnam, the 2003 Criminal Code, there are two new chapters providing for regulations on international cooperation in the criminal sector and legal bases and favourable conditions for international cooperation in criminal judiciary. The Ministry of Justice of Vietnam is conducting research and proposals to the government for the ratification of the International Convention on Prevention of trans-national criminals and amendment protocols. These are Vietnam’s efforts in the fight against and prevention of international criminals, showing Vietnam’s good will to cooperate with the international community for justice, equality and social progress, and to effectively prevent international crimes including crime against humanity, war crime and invasion crime, which are under the jurisdiction of the International Criminal Court.


III. Conclusions

Under the theme accountability of international criminals, our programme today serves truly an agenda of a scientific and democratic forum, an opportunity for us to show our opinions for an order of justice and democracy. With that, I believe, instead of criticism of an individual or a political ideology of a certain country, we shall review together a modern international legal order with progresses, limitations and challenges to find a common voice for effective mechanisms, solutions and measures to protect justice for a world of peace, security and cooperation./.
� Article 17, Clause 1a, b, c of the Rome Statue.


� Article 18 of the Rome Statue.


� Article 89 Rome statue.


� Article 59 Rome Statue.


� Chapter IX Rome statue.


� Article 18 Clause 5 of the Rome Statue. 


� Article 18 Clause 3 of the Rome Statue


� Article 17 and 18 of the Regulations of the term “concerned countries” with authority to the case or “nation”.
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